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Third Party/Collaborative Reproduction  

 Team-based approach to achieving parenthood involving the use of assisted reproductive 
technology (“ART”) techniques such as in vitro fertilization (IVF) or artificial 
insemination. 
 

 Parties include intended parent or parents, and either an egg donor, a sperm donor, and/or 
a gestational carrier (“surrogate”) (or some combination of the three). 
 

 Relationship among the parties should be codified in an enforceable agreement that details 
the respective rights, obligations, commitments and expectations of the parties including 
setting out the shared intentions of the participants with regard to legal parentage and 
financial responsibility for the arrangement. 
 

 Second parent adoptions, paternity proceedings, and/or parentage orders may be required 
and/or advisable to sever otherwise presumptive or potential parental legal rights and 
obligations of donor/surrogate.   
 

 Lack of uniformity in state laws; state dependent outcomes. 
 

 Requires the sharing/disclosure of otherwise confidential and personal information 
including medical, psychological and financial information. 
 

 Requires a unique confluence of collaborating parties and professionals across many 
disciplines, which may include any/all of the following: 

 
 Gynecologists, urologists, obstetricians, reproductive endocrinologists and other 

fertility specialists, embryologists, IVF clinic nursing staff, specialty pharmacists, 
geneticists, genetic counselors, mental health professionals, birthing hospital 
personnel. 
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 Surrogate agency personnel, escrow fund managers, and sperm/egg/embryo storage 

bank personnel. 
 

 Intended parent(s), intended parent(s)’s significant other/spouse, sperm donor, egg 
donor, embryo donors, surrogate, and surrogate’s spouse.  
 

 Attorneys, insurance agents and brokers, judicial personnel and other governmental 
authorities (e.g. vital records). 

Coincident Medical, Legal and Ethical Issues to Consider 

 High degree of risk of loss and injury and the invasion of privacy and confidences create 
legal and ethical complications. 
 

 Inherent conflicts of interest between intended parents on the one hand, and the surrogate 
and/or donor(s) on the other hand may include: 

 
 Parental rights and obligations, custodial rights 

 
 Compensation to the third party 

 
 Assumed vs. un-assumed medical and financial risks  

 
 Termination of a pregnancy that threatens the physical wellbeing of the surrogate 

(specific performance not an option for termination/preventing termination of 
pregnancy). 
 

 Anonymity vs. future contact  
 

 Example of conflicts giving rise to litigation  California triplets case 
 

 Disclosure/sharing of confidential information and intended parents’ payment of third 
party’s legal fees challenges traditional notions of attorney-client privilege, duty of 
undivided loyalty, physician-patient privileges, etc. 
 

 Uncertainties regarding legal parentage and enforceability of third party reproduction 
agreements given traditional presumptions of parentage; lack of uniformity in the 
developing body of ART law (e.g. prohibitions or restrictions w/r/t compensated surrogacy, 
timing of recognition of intended parents’ parentage pre-birth or otherwise). 
 

 Collaboration among participating professionals involved in the arrangement who may be 
serving both parties to the contract. 
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 Heightened duty of care to parties and intended child(ren). 
 

 Illustration of potential for litigation  Stiver v. Parker, 975 F.2d 261 (6th Cir. 1992).    

 

Practice Pointers: Mitigating and Managing Potential for Disputes 

The third party contract itself should, at a minimum: 

 Memorialize shared intentions and informed consent on the part of all participants. 
 

 Include statements of mutual intent regarding legal parentage, financial responsibility, 
custody, disposition of excess or stored genetic material, termination of pregnancy, and the 
rights and obligations that are assumed and relinquished in connection with the foregoing.  
 

 Require that the donor/surrogate has access to and avails him/herself of independent 
counsel (at intended parents’ expense) to review the contract prior to execution.  
 

 Authorize release of confidential information to parties involved in the third party 
reproduction arrangement (e.g., have each party agree to waive his/her privilege of 
Physician-Patient confidentiality for the benefit of the other party, and sign necessary 
consents for the release of medical information).  
 

 Ensure that the parties undergo medical and psychological evaluations and screening and 
have access to each other’s results, medical histories and otherwise confidential 
information. 
 

 Acknowledge all relevant jurisdictions (e.g., home state of intended parents, home state of 
surrogate, state where child will be born, etc.) and include a choice of law provision that 
maximizes enforceability. 
 

 Include statements of express understanding and assumption of material medical and legal 
risks associated with the high stakes contractual relationships of third party reproduction.  
 

 Acknowledge existing legal presumptions regarding parentage, as well as the uncertainty 
and lack of uniformity in ART law as to enforceability of the contractual arrangement itself.  
 

 State the steps that intended parents will take to secure legal parentage (e.g. institute second 
parent or step parent adoption proceeding after the birth of the child), and steps 
donor/surrogate will take to cooperate with that process and otherwise sever legal 
relationship with child (e.g. execute an irrevocable denial of paternity instrument). 
 

 Acknowledge insurance limitations/exclusions. 
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 Contain provisions addressing death of an intended parent and dissolution of intended 
parents’ relationship.  

Attorney retainer agreements and engagement letters should, at a minimum: 

 Ensure that the inherent risks, conflicts of interests and limitations confidentiality are 
understood by clients at the outset of representation.  
 

 Include express waivers of potential conflicts of interest arising from, e.g., intended 
parents’ payment of third party’s legal fees. 
 

 If representing the third party donor/surrogate, advise the client that, while the intended 
parents’ agreement to pay his/her legal fees could create an appearance that representation 
may not be truly independent, attorney will represent his/her interests and he/she may 
request that the attorney advocate positions which are contrary to the interests or wishes of 
the intended parents or their attorney. 
 

 If representing intended parents, make clear that attorney is representing both of their 
interests and acknowledge potential for conflict in the event of a dissolution of their 
relationship.  
 

 Reiterate purpose and intent of the contemplated third party contractual arrangement.   
 

 Recount the legal uncertainties of ART law as to enforceability, determinations of 
parentage, etc. (e.g., “You should understand that the state of the law regarding gestational 
carrier contracts is uncertain and there is no guarantee that a court of law will enforce any 
part of the agreement were a dispute to arise.”) 
 

 Direct clients to consult with a tax expert to get independent counsel regarding tax 
matters that may arise as a result of the agreement.  
 

 Where appropriate, incorporate and reference supplemental agreements – e.g., 
agreements that extend the attorney-client privilege to account for the sharing of 
information among professionals and parties to third party reproduction arrangement, 
agreement (if any) between intended parent and surrogacy agency.  
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Use of Assisted Reproductive Technologies  
Alton L. Abramowitz, New York Law Journal  

Alton L. Abramowitz is a senior partner at Mayerson Abramowitz & Kahn. Alexis L. Cirel, an 
attorney with the firm, assisted in the preparation of this article.  

May 20, 2016  

They say "it takes a village to raise a child." In the ever-proliferating world of third party 
reproduction through the use of assisted reproductive technologies (ART), it takes a village to 
make a child too. Third-party reproduction involves the use of ART techniques such as in vitro 
fertilization (IVF) or artificial insemination, an intended parent or parents, and either an egg 
donor, a sperm donor, or gestational carrier (surrogate) (or some combination of the three), 
whose relationship with the intended parents is ideally codified in an enforceable agreement. 
Such agreements are currently the subject of pending legislation in New York State, but are not 
yet recognized. Achieving parenthood by way of this process requires a unique confluence of 
collaborating parties and myriad professionals with expertise in a vast array of disciplines, all 
united by the common goals of producing a healthy child, while securing the legal parentage of 
that child for the intended parents. 

As with any complex transaction, despite their common goals each of the third-party 
collaborating participants has coextensive individual interests, many of which inherently conflict 
with one another and/or require and deserve unique consideration so as to avoid an otherwise 
significant potential for litigation, particularly in the event of divorce. As New York inches 
closer to joining the ranks of those states that legitimize compensated surrogacy arrangements by 
means of the pending Child-Parent Security Act (S.2765, 2015-16 Reg. Sess. (N.Y. 2015); 
A.4319, 2015-16 Reg. Sess. (N.Y. 2015)), now is an apropos a time to discuss the dovetailing 
medical, legal and ethical issues, in conjunction with the vulnerabilities attendant to the team-
based approach to achieving parenthood through ART. 

This article explores some of the issues confronted as the definition of the family evolves due to 
increasing usage of ART and collaborative reproduction, and ways of ensuring that clients 
understand the material risks associated with the high-stakes contractual relationships of third-
party reproduction, mitigating potential pitfalls and managing inherent conflicts. The article 
concludes with a consideration of adopting aspects of the Collaborative Divorce Model to help 
bridge gaps where traditional rules of professional conduct and ethics codes provide insufficient 
direction to account for the non-traditional family building through advances in technology. 

Surrogacy Agreement 
In order to fully appreciate the complexities and challenges of representing intended parents 
pursuing collaborative reproduction by way of ART, it is essential to identify certain basic terms 
of the contractual relationships underlying the process and confronting the parties and counsel. 
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The following common provisions ought to be found in a well-drafted donor/surrogacy 
agreement: a requirement that some or all of the parties undergo genetic, medical, criminal and 
psychological screening and background checks, with the results being made accessible to all 
parties; a requirement that the surrogate and/or donor be represented by his/her own independent 
counsel at the intended parents' expense; a requirement that the intended parents set aside a sum 
of money in escrow managed for the benefit of the surrogate/donor and also obtain a term life 
insurance policy for the benefit of the surrogate; a statement of mutual intent regarding highly 
personal and sensitive issues, including "selective reduction," (where an embryo or fetus can be 
aborted, usually for medical reasons) and termination of the pregnancy; a statement of mutual 
intent regarding the surrogate's/donor's relinquishment of future parental rights and obligations 
and the intended parents' assumption of those rights and obligations. 

Consideration of the professionals, specialists and laypeople whose interests intersect due to 
these provisions and by the medical procedures underlying them reveals the breadth and 
complexity of the potential conflicts at play, to wit: doctors, specialty pharmacists, embryologists 
etc., involved in the assisted reproductive technology cycles themselves; surrogate agencies and 
storage banks that broker third-party relationships between the intended parents, on the one hand, 
and the donors and/or surrogates, on the other; mental health professionals who perform 
psychological screening and home studies of the participants; attorneys who draft, review and 
monitor compliance with the contract; escrow agents who manage disbursement of payments to 
the third party pursuant to the contract; and, of course, the third-party participant (donor or 
surrogate), and their own spouse and/or children, if any. 

Identifying the many intertwining medical, legal and ethical issues implicated by this labyrinth of 
parties and interests is more than an issue-spotting exercise, and a comprehensive list of those 
issues is well beyond the scope of this article. At a very minimum, the following should be 
addressed. 

First, consider the potential conflicts of interest between intended parents on the one hand, and 
the surrogate and/or donor(s) on the other hand. The relationship between intended parents and a 
donor or surrogate is a joint undertaking characterized by trust and confidence much like other 
commercial contracts. However, areas in which the parties' individual interests may not align 
(e.g., amount of compensation to the third party, assumed vs. un-assumed risks on the part of the 
intended parents, for example, the surrogate's lost wages or child-care for her own children, 
termination of a pregnancy that threatens the physical well-being of the surrogate, anonymity of 
a donor or future contact with the child, etc.) render surrogacy/donor agreements more of a 
mutual leap of faith than a business transaction given the high degree of risk of loss and injury, 
and the invasion of privacy and confidences that characterize the relationship. 

One current illustration of the issues and litigation that can arise in the context of a third-party 
reproduction arrangement is the headline-making legal battle that took place earlier this year 
between Melissa Kay Cook, a California surrogate carrying triplets, and the intended father with 
whom she contracted. According to news reports, Cook and the intended father were matched by 
a surrogacy agency in California of which the intended father was a client. The contract 
contemplated embryos being created using anonymously donated eggs fertilized with the 
intended father's sperm, and then being transferred to Cook. The contract further contemplated 
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that Cook would not have any parental rights to any child or children born as a result of the 
procedure. Cook was represented by her own attorney, paid for by the intended father, who 
reviewed the contract after the intended father's attorney drafted it. 

The dispute arose when the intended father asked Cook to selectively reduce one of the fetuses 
because he was concerned that he could not financially afford to support three children or the 
medical costs associated with the high-risk pregnancy. Cook refused. After the babies were born, 
Cook filed an action against the father seeking custody of the three children. The California court 
hearing the case concluded that the intended father is the sole and exclusive legal parent of the 
babies and that Cook has no legal parentage rights as to them. O'Reilly, Katie, "When Parents 
and Surrogates Disagree on Abortion," The Atlantic, Feb. 18, 2016. 

Another, second category of complexities concern the ethical issues created by the special and 
unique nature of the relationship between the contracting parties in the context of third party 
reproduction—i.e., what, if any, heightened duty of care on the part of the lawyer flows from the 
special nature of the legal relationships to the intended parents, to the surrogate and/or donor, 
and to the unborn intended child? What private and confidential information can be disclosed 
without waiving privilege or abandoning a duty of undivided loyalty to our clients? What 
information is required to be disclosed from an ethical standpoint? 

Is the fact of the intended parents' payment of the surrogate or donor's legal fees for their 
independent counsel's review of the contract relevant to any of these considerations? What are 
the attorney's duties regarding confidentiality and privilege should a contested custody 
proceeding between the surrogate and the intended parent(s) or a divorce proceeding between the 
intended parents following a successful surrogacy procedure arise? 

Third, what is the role of the attorney within the collaborative framework of the interdisciplinary 
"team" of necessary participating professionals who facilitate the third-party reproduction 
arrangement? For example, if the attorney who drafts the contract on behalf of the intended 
parents also monitors delivery of professional services to her clients and to the third party (by, 
for example, storage banks, ART physicians, mental health professionals who perform 
psychological screening of the parties, etc.), to what extent does that attorney assume potential 
liability for those services? 

What otherwise private or privileged information about the parties to the contract can be shared 
with service providers? In other words, how should attorneys effectively collaborate with the 
other professionals who may be serving both parties to the contract while still protecting 
confidentiality and privilege and promoting ethical standards of loyalty? 

Some of these very issues were addressed by the U.S. Court of Appeals for the Sixth Circuit in 
Stiver v. Parker, 975 F.2d 261 (6th Cir. 1992). In Stiver a surrogate sued the attorney who 
matched her with an intended father and who prepared the surrogacy agreement between them, 
alleging that the attorney was negligent in failing to properly screen the intended father for 
transmittable diseases. Judy Stiver had been artificially inseminated with the intended father's 
sperm and later delivered a baby boy who was born with an active infection leading to incurable 
conditions. Ultimately, it was learned that the baby was actually the biological child of Stiver's 

http://advance.lexis.com/api/document/citation?cite=+975+F.2d+261+
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husband and not of the intended father (another "can of worms" altogether), but Stiver had been 
exposed to and contracted the infection (and passed it to the baby in utero) from the intended 
father's sperm. 

The trial court granted summary judgment to the defendant attorney finding an absence of any 
duty owed by him in the surrogacy arrangement. On appeal, the Sixth Circuit reversed and 
remanded for a jury trial on the issue of the attorney's negligence and the negligence of the other 
legal and medical professionals involved in the arrangement. The court found that the attorney, 
as the party in control of the medical and contractual arrangements, as well as the other 
professionals involved, had a "special relationship" within the context of negligence that gave 
rise to affirmative duties to reduce the risk of harm to the child and to the surrogate and to the 
intended father. 

As the court observed, the group of collaborating professionals involved were "joint ventures 
engaged in an entirely new kind of project." The court further recognized that the defendant 
attorney who had brokered the surrogacy relationship and prepared the contract "should not be 
allowed to wash his hands of responsibility by turning the project over to others, as the dissent 
argues. [He] exercised control, drafting the contracts, organizing the transactions between the 
parties and professionals, and monitoring the contract compliance. The parties entrusted 
themselves to [him] and his associates. The participants were led to rely on the broker-designer's 
direction and advice concerning procedure and professionals to trust." 975 F.2d at 272. 

Fourth, given traditional presumptions of parentage that flow from biological relationships with a 
child and the gestation of and giving birth to a child, and given the relative paucity of 
jurisprudence and lack of uniformity regarding legal parentage in the developing body of ART 
law, how can private parties contract so as to maximize their chances of having a court of 
competent jurisdiction enforce their manifested intent to declare legal parentage in the face of 
legal presumptions to the contrary? 

Collaborative Divorce Model 
The upshot of this laundry list of potential problem spots is not to suggest that family law 
attorneys should avoid representation of clients pursing third-party reproduction, fraught with 
complications though such representation may be. It is instead to suggest that meticulous care 
should be taken to ensure that the inherent risks, conflicts and limitations are understood at the 
outset of any such engagement, and that the mutual intentions of the parties and legal 
uncertainties of ART law are clearly stated in the third-party contract. In other words, we may 
need to challenge and expand concepts underlying traditional rules of professional practices and 
codes of ethics so that informed consent on the part of all participants is paramount. The question 
is how to ensure that informed consent, and thereby adequately protect the parties to a third-party 
reproduction arrangement and the attorneys representing them? 

In this regard, elements of the Collaborative Divorce Model are instructive. Much like in the 
representation of prospective parents in third-party reproduction arrangements, an interest-based 
and inter-disciplinary model is also used in a Collaborative Law approach to divorce. The 
Collaborative Divorce Model is centered on non-adversarial negotiation and client 
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empowerment, and often involves a comprehensive agreement at the outset of the 
representation—a "participation agreement"—among the lawyers and parties that provides for 
extensive participation by the parties, confidentiality, sharing of relevant information, and the 
use of good-faith negotiation. It also uses a "Referral Model," whereby associated professionals 
(in that context, financial planners, life coaches, mental health professionals and child mental 
health specialists) are retained by collaboratively trained lawyers on an as-needed basis. 

Commentators in the collaborative law arena have queried whether there a special rule should be 
adopted relating to the attorney-client privilege that communications or disclosures in that 
context to the other party or his/her counsel do not constitute waiver of the attorney-client 
privilege. Practitioners representing the surrogate or the intended parents in a third-party 
reproduction dynamic would be wise to consider similar "out of the box" approaches. At a 
minimum, engagement letters should be specifically tailored and spell out the potential conflicts 
and limitations on confidentiality that typify the quasi-joint representation of intended parents 
and the third-party donor/surrogate. Attorneys may also wish to consider supplemental 
agreements, like those used in the collaborative divorce model, which extend the attorney-client 
privilege and address other issues raised by the particularized facts surrounding the people and 
circumstances involved. 

In sum, the reality is that those who seek to become parents by way of third-party reproduction 
through ART invite what can feel like a cast of thousands into their (figurative) bedrooms, each 
with his or her own interests. Family law attorneys representing these parties should be mindful 
of this and think creatively as to how to best protect all parties involved, while adhering to 
traditional obligations to clients. Just as third-party reproduction using ART challenges 
traditional notions of legal parentage, so too the practice of law in this field will have to adapt 
and evolve to keep pace with the miracles of modern science. 
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In re Marriage of Witten

Supreme Court of Iowa

December 17, 2003, Filed

No. 152 / 03-0551

Reporter

672 N.W.2d 768; 2003 Iowa Sup. LEXIS 236

IN RE THE MARRIAGE OF ARTHUR LEE WITTEN III

AND TAMERA JEAN WITTEN; Upon the Petition of

ARTHUR LEE WITTEN III, Appellee, And Concerning

TAMERA JEAN WITTEN, Appellant.

Prior History: [**1] Appeal from the Iowa District Court

for Crawford County, Richard J. Vipond, Judge. Wife

appeals dissolution decree enjoining parties from

unilaterally using the parties' frozen embryos. Husband

cross-appeals property division and attorney fee award.

Disposition: Affirmed on appeal and modified on

cross-appeal; remanded for further proceedings.

Core Terms

embryos, parties, frozen, fertilized, public policy, couple,

decisions, eggs, preembryos, storage, retirement

account, marriage, contemporaneous, mutual consent,

in vitro, contractual, dissolution, contracts, binding, prior

agreement, balancing test, divorce, donors, attorney's

fees, reproductive, enforceable, disputes, courts, rights,

cases

Case Summary

Procedural Posture

The Iowa District Court for Crawford County's

dissolution decree, in part, enjoined appellant wife and

appellee husband from using or disposing of the parties'

frozen fertilized embryos without the other's consent.

The wife appealed that part of the decree. The husband

cross-appealed the (1) requirement that he pay $ 5,276

to the wife instead of allocating part of his qualified

retirement plan to her, and (2) attorney fee award to her.

Overview

The parties had deposited fertilized embryos with a

hospital. Under their contract with that hospital, the

hospital was to store the embryos until the occurrence

of certain events, which included the written

authorization of both the husband and the wife. Even

though the contract did not provide special provisions to

control in a divorce scenario, the highest court

determined that both parties written authorization was

required for embryo release under the contract. The

contract was binding subject to the right of either party

to change his mind about disposition up to the point of

use or destruction of any stored embryo. The remaining

issue was what was to happen when one of the parties

changed their mind about what was to be done with the

embryos. IowaCode § 598.41, the child custody statute,

did not control that disputed issue since a fertilized

embryo was not within the intended scope of § 598.41

or an Iowa Code § 598.1(6) "child." Since the parties

could not agree, the highest court held there could be

no use or disposition of the embryos unless the parties

reached an agreement. Until then, the party or parties

who opposed destruction were responsible for storage

fees.

Outcome

The highest court (1) modified the decree so as to

eliminate the $ 5,276 cash payment and to require that

$ 5,276 of the husband's qualified retirement plan be

allocated to the wife and the balance to the husband, (2)

remanded the case for that modification to be

implemented, and (3) otherwise affirmed the decree.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of Review > De

Novo Review

HN1 An appeals court reviews claimed error in

dissolution-of-marriage decrees de novo. Although the

appeals court decides the issues raised on appeal

anew, it gives weight to the trial court's factual findings,

especially with respect to the credibility of thewitnesses.
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Civil Procedure >Appeals > Standards of Review >Abuse

of Discretion

Family Law > Marital Termination & Spousal Support >

Costs & Attorney Fees

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN2 With respect to dissolution-of-marriage decrees,

an award of attorney fees is reviewed for an abuse of

discretion.

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN3 The Iowa Supreme Court has identified three

primary approaches to resolving disputes over the

disposition of frozen embryos, which it identifies as (1)

the contractual approach, (2) the contemporaneous

mutual consent model, and (3) the balancing test.

Family Law > Child Custody > Custody Awards > General

Overview

Governments > Legislation > Interpretation

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > General Overview

HN4 In resolving a disagreement over whether fertilized

eggs (embryos) are children for purposes of applying

Iowa Code ch. 598 in dissolution actions, the Iowa

Supreme Court notes initially that it is not called upon to

determine the religious or philosophical status of the

fertilized eggs. Rather, it is merely required to decide

whether the embryos have the legal status of children

under ch. 598, Iowa's dissolution-of-marriage statute.

The Supreme Court's first step is to consider the Iowa

Legislature's definition of "child" as that term is used in

ch. 598.

Family Law > Child Custody > Custody Awards > General

Overview

HN5 The term "minor child" is defined in Iowa Code §

598.1(6) as any person under legal age. Iowa Code §

598.1(6).

Family Law > Child Custody > Custody Awards > General

Overview

Governments > Legislation > Interpretation

HN6 Whether frozen embryos fall within Iowa Code §

598.1(6) is an issue of first impression for the Iowa

Supreme Court. While the Supreme Court has not

considered the legal status of frozen embryos before, it

has had the opportunity to determinewhether an unborn

fetus is a "person" or a "child" in the context of other

statutory provisions.

Family Law > Child Custody > Custody Awards > General

Overview

Governments > Legislation > Interpretation

HN7 The ordinary meaning of the word "person" is a

human being who has attained a recognized individual

identity by being born alive.

Family Law > Child Custody > Custody Awards > General

Overview

Governments > Legislation > Interpretation

HN8 The common denominator in the Iowa Supreme

Court's cases that consider the legal status of a fetus is

its focus on the purpose of the law at issue and the

legislative intent reflected by that purpose. Therefore,

rather than relying on the Supreme Court's prior cases

involving different statutes, the Supreme Court centers

its attention on the legislative intent with respect to the

statute at issue.

Family Law > Child Custody > Custody Awards > General

Overview

Governments > Legislation > Interpretation

HN9 With the focus on the legislative intent, the Iowa

Supreme Court concludes the principles contained in

Iowa Code § 598.41 do not govern the legal status of

fertilized eggs. The Supreme Court notes the purposes

of the "best interest" standard set forth in § 598.41 are

to assure the child the opportunity for the maximum

continuing physical and emotional contact with both

parents and to encourage parents to share the rights

and responsibilities of raising the child. Iowa Code §

598.41(1)(a).

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > ... > Custody Awards > Standards > Best

Interests of Child

Family Law > ... > Dissolution & Divorce > Property

Distribution > General Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm
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Governments > Legislation > Interpretation

HN10 The principles developed under Iowa Code §

598.41 are simply not suited to the resolution of disputes

over the control of fertilized eggs. Such disputes do not

involve maximizing physical and emotional contact

between both parents and the child; they involve the

more fundamental decision of whether the parties will

be parents at all. Moreover, it would be premature to

consider which parent can most effectively raise the

child when the "child" is still frozen in a storage facility.

The principles of § 598.41 do not fit because what is

really at issue is not the custody of children as that

concept is generally viewed and analyzed in dissolution

cases. Rather, the issue is who will have

decision-making authority with respect to the fertilized

eggs. Thus, the factors that are relevant in determining

the custody of children in dissolution cases are simply

not useful in determining how decisions will be made

with respect to the disposition and use of a divorced

couple's fertilized eggs. For these reasons, the Iowa

Supreme Court concludes the Iowa Legislature does

not intend to include fertilized eggs or frozen embryos

within the scope of § 598.41.

Contracts Law > Contract Interpretation > General

Overview

Contracts Law > Defenses > Public Policy Violations

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Healthcare Law > Medical Treatment > General Overview

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN11 The currently prevailing view--expressed in three

states--is that contracts entered into at the time of in

vitro fertilization are enforceable so long as they do not

violate public policy.

Contracts Law > Contract Interpretation > General

Overview

Family Law > Child Custody > Custody Awards > General

Overview

Healthcare Law > Medical Treatment > General Overview

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN12With respect to contracts entered into at the time

of in vitro fertilization, it is particularly important that

courts seek to honor the parties' expressions of choice,

made before disputes erupt, with the parties' over-all

direction always uppermost in the analysis. Knowing

that advance agreements will be enforced underscores

the seriousness and integrity of the consent process.

Advance agreements as to disposition would have little

purpose if they are enforceable only in the event the

parties continued to agree. To the extent possible, it

should be the progenitors--not the State and not the

courts--who by their prior directive make this deeply

personal life choice.

Civil Rights Law > ... > Section 1983 Actions > Scope >

Family Relations

Constitutional Law > Substantive Due Process > Privacy >

General Overview

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > General Overview

HN13 The contractual approach has been criticized

because it insufficiently protects the individual and

societal interests at stake. First, decisions about the

disposition of frozen embryos implicate rights central to

individual identity. On matters of such fundamental

personal importance, individuals are entitled to make

decisions consistent with their contemporaneous

wishes, values, and beliefs. Second, requiring couples

to make binding decisions about the future use of their

frozen embryos ignores the difficulty of predicting one's

future response to life-altering events such as

parenthood. Third, conditioning the provision of infertility

treatment on the execution of binding disposition

agreements is coercive and calls into question the

authenticity of the couple's original choice. Finally,

treating couples' decisions about the future use of their

frozen embryos as binding contracts undermines

important values about families, reproduction, and the

strength of genetic ties.

Civil Rights Law > ... > Section 1983 Actions > Scope >

Family Relations

Constitutional Law > Substantive Due Process > Privacy >

General Overview

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Agreements
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Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > General Overview

HN14 Binding a couple to a prior disposition agreement

has its roots in contract law. The primary advantage of

treating the disposition of preembryos as a contract

dispute is that it binds individuals to previous obligations,

even if their priorities or values change. This advantage,

while maximizing the efficiency of commercial

transactions, is ill-suited to govern the disposition of

human tissue with the potential to develop into a child.

The potential of the embryo requires that couples be

allowed to make contemporaneous decisions about the

fate of the embryo that reflect their current values.

Business & Corporate Law > ... > Management Duties &

Liabilities > Rights of Partners > General Overview

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN15 The contractual approach and the

contemporaneous mutual consent model share an

underlying premise that decisions about the disposition

of frozen embryos belong to the couple that create the

embryo, with each partner entitled to an equal say in

how the embryos should be disposed.

Business & Corporate Law > General Partnerships >

General Overview

Business & Corporate Law > ... > Management Duties &

Liabilities > Rights of Partners > Authority to Act

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN16 Advocates of the mutual-consent model propose

no embryo should be used by either partner, donated to

another patient, used in research, or destroyed without

the contemporaneous mutual consent of the couple

that created the embryo. Under this alternate framework,

advance instructions would not be treated as binding

contracts. If either partner has a change of mind about

disposition decisions made in advance, that person's

current objection would take precedence over the prior

consent. If one of the partners rescinds an advance

disposition decision and the other does not, the mutual

consent principle would not be satisfied and the

previously agreed-upon disposition decision could not

be carried out. When the couple is unable to agree to

any disposition decision, the most appropriate solution

is to keep the embryos where they are--in frozen

storage. Unlike the other possible disposition

decisions--use by one partner, donation to another

patient, donation to research, or destruction--keeping

the embryos frozen is not final and irrevocable. By

preserving the status quo, it makes it possible for the

partners to reach an agreement at a later time.Although

this model precludes one party's use of the embryos to

have children over the objection of the other party, the

outcome under the contractual approach and the

balancing test would generally be the same.

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN17 The obvious problem with the balancing test

model is its internal inconsistency. Public policy

concerns similar to those that prompt courts to refrain

from enforcement of contracts addressing reproductive

choice demand even more strongly that the courts not

substitute the courts as decision makers in this highly

emotional and personal area. Nonetheless, that is

exactly what happens under the decisional framework

based on the balancing test because the court must

weigh the relative interests of the parties in deciding the

disposition of embryos when the parties cannot agree.

Contracts Law > Defenses > Public Policy Violations

Governments > Legislation > Interpretation

HN18While the term "public policy" is not susceptible of

exact definition, the Iowa Supreme Court thinks the

following discussion captures the meaning of this

phrase. The term "public policy" is of indefinite and

uncertain definition, and there is no absolute rule or test

bywhich it can be always determinedwhether a contract

contravenes the public policy of a state; but each case

must be determined according to the terms of the

instrument under consideration and the circumstances

peculiar thereto. In general, however, it may be said that

any contract which conflicts with the morals of the times

or contravenes any established interest of society is

contrary to public policy. Courts must look to a

constitution, statutes, and judicial decisions of a state,

to determine its public policy and that which is not

prohibited by statute, condemned by judicial decision,
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nor contrary to the public morals contravenes no

principle of public policy.

Contracts Law > Defenses > Public Policy Violations

HN19To strike downa contract on public policy grounds,

a court must conclude that the preservation of the

general public welfare outweighs the weighty societal

interest in the freedom of contract. In consideration of

the delicate balancing required in this arena, courts

exercise the power to invalidate a contract on public

policy grounds cautiously and only in cases free from

doubt.

Contracts Law > Defenses > Public Policy Violations

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Healthcare Law > Medical Treatment > General Overview

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN20 While Iowa statutes, including Iowa Code ch.

598, clearly impose responsibilities on parents for the

support and safekeeping of their children, such statutes,

do not contemplate the complex issues surrounding the

disposition and use of frozen human embryos. The

public policy evidenced by Iowa law relates to Iowa's

concern for the physical, emotional, and psychological

well being of children who have been born, not fertilized

eggs that have not even resulted in a pregnancy. Nor

can the Iowa Supreme Court say that the morals of the

times are such that a party participating in an in vitro

fertilization process has the duty to use or facilitate the

use of each fertilized egg for purposes of pregnancy. To

the contrary, courts that have considered one party's

desire to use frozen embryos over the objection of the

other progenitor have held that the objecting party's

fundamental right not to procreate outweighs the other

party's procreative rights, even in the face of a prior

agreement allowing one party to use the embryos upon

the parties' divorce. Thus, the Supreme Court finds no

public policy that requires the use of the frozen embryos

over one party's objection.

Contracts Law > Defenses > Public Policy Violations

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Marital Duties & Rights > Causes of Action >

Breach of Promise to Marry

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Torts > ... > Interference With Personal Relationships >

Alienation of Affection & Criminal Conversation > General

Overview

Torts > ... > Interference With Personal Relationships >

Alienation ofAffection &Criminal Conversation >Defenses

HN21With respect to a more complex issue of whether

prior agreements regarding the future disposition of

embryos are enforceable when one of the donors is no

longer comfortable with his or her prior decision, the

Iowa SupremeCourt first notes its agreement with other

courts considering such matters that the partners who

create the embryos have the primary, and equal,

decision-making authority with respect to the use or

disposition of their embryos. The SupremeCourt thinks,

however, that it would be against the public policy of

Iowa to enforce a prior agreement between the parties

in this highly personal area of reproductive choice when

one of the parties has changed his or her mind

concerning the disposition or use of the embryos. Iowa

statutes and case law evidence an understanding that

decisions involving marital and family relationships are

emotional and subject to change.

Civil Procedure > ... > Justiciability > Case & Controversy

Requirements > General Overview

Family Law > Child Custody > Custody Awards > General

Overview

HN22 The Iowa Supreme Court has expressed a

general reluctance to become involved in intimate

questions inherent in personal relationships.

Civil Procedure > ... > Justiciability > Case & Controversy

Requirements > General Overview

Constitutional Law > Substantive Due Process > Privacy >

General Overview

HN23 It is the genius of law, as well as of our civilization,

that matters pertaining so directly and exclusively to the

home, and its value as such, and which are so generally

susceptible of regulation and control by those influences

which surround it, are not to become matters of public

concern or inquiry.

Civil Procedure > ... > Justiciability > Case & Controversy

Requirements > General Overview

Constitutional Law > Substantive Due Process > Privacy >

General Overview
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Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Marital Duties & Rights > General Overview

HN24 Certainly reproductive decisions are likewise not

proper matters of judicial inquiry and enforcement.

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > ... > Marital Agreements > Antenuptial &

Premarital Agreements > General Overview

Family Law > ... > Marital Agreements > Antenuptial &

Premarital Agreements > Enforcement

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Real Property Law > Estates > Present Estates >

Leasehold & Real Estates

HN25 Whether embryos are viewed as having life or

simply as having the potential for life, this characteristic

or potential renders embryos fundamentally distinct from

the chattels, real estate, andmoney that are the subjects

of antenuptial agreements. Divorce stipulations are also

distinguishable. While such agreements may address

custody issues, they are contemporaneous with the

implementation of the stipulation, an attribute noticeably

lacking in disposition agreements.

Contracts Law > Defenses > Public Policy Violations

Estate, Gift & Trust Law > Trusts > Trust Administration >

Modification & Termination

Estate, Gift & Trust Law > ... > Revocation of Wills >

Revocations by Law > Dissolution & Divorce

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN26 In addition to decisional and statutory authority

supporting a public policy against judicial enforcement

of personal decisions concerning marriage, family, and

reproduction, Iowa statutes also anticipate the effect of

a couple's dissolution on their prior decisions. Similar

considerationsmake enforcement of contracts between

partners involving such personal decisions as the use

and disposition of their combined genetic material

equally problematic. Embryos are originally created as

a mutual undertaking by a couple to have children

together. Agreements made in that context are not

always consistent with the parties' wishes once the

mutual undertaking has ended.

Contracts Law > Defenses > Public Policy Violations

Family Law > Child Custody > Custody Awards > General

Overview

HN27The IowaSupremeCourt thinks judicial decisions

and statutes in Iowa reflect respect for the right of

individuals to make family and reproductive decisions

based on their current views and values. They also

reveal awareness that such decisions are highly

emotional in nature and subject to a later change of

heart. For this reason, the SupremeCourt thinks judicial

enforcement of an agreement between a couple

regarding their future family and reproductive choices

would be against the public policy of Iowa.

Contracts Law > Defenses > Public Policy Violations

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Agreements

HN28 The Iowa Supreme Court's decision should not

be construed to mean that disposition agreements

between donors and fertility clinics have no validity at

all. The Supreme Court recognizes a disposition or

storage agreement serves an important purpose in

defining and governing the relationship between the

couple and the medical facility, ensuring that all parties

understand their respective rights and obligations. In

fact, it is this relationship, between the couple on the

one side and the medical facility on the other, that

dispositional contracts are intended to address. Within

this context, the medical facility and the donors should

be able to rely on the terms of the parties' contract.

Civil Procedure > Judgments > Relief From Judgments >

General Overview

Contracts Law > Defenses > Public Policy Violations

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

Healthcare Law > Medical Treatment > General Overview

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN29 In view of competing needs, the Iowa Supreme

Court rejects the contractual approach and holds that

agreements entered into at the time in vitro fertilization

is commenced are enforceable and binding on the
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parties, subject to the right of either party to change his

or her mind about disposition up to the point of use or

destruction of any stored embryo. This decisional model

encourages prior agreements that can guide the actions

of all parties, unless a later objection to any dispositional

provision is asserted. It also recognizes that, absent a

change of heart by one of the partners, an agreement

governing disposition of embryos does not violate public

policy. Only when one person makes known the

agreement no longer reflects his or her current values

or wishes is public policy implicated. Upon this

occurrence, allowing either party to withdraw his or her

agreement to a disposition that person no longer

accepts acknowledges the public policy concerns

inherent in enforcing prior decisions of a fundamentally

personal nature. In fairness to the medical facility that is

a party to the agreement, however, any change of

intention must be communicated in writing to all parties

in order to reopen the disposition issues covered by the

agreement.

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN30With respect to the dilemma presented when one

or both partners change their minds and the parties

cannot reach a mutual decision on disposition of

fertilized eggs, the Iowa Supreme Court has explained

the grave public policy concerns it haswith the balancing

test, which simply substitutes a court as decisionmaker.

A better principle to apply is the requirement of

contemporaneous mutual consent. Under that model,

no transfer, release, disposition, or use of the embryos

can occur without the signed authorization of both

donors. If a stalemate results, the status quo would be

maintained. The practical effect will be that the embryos

are stored indefinitely unless both parties can agree to

destroy the fertilized eggs. Thus, any expense

associated with maintaining the status quo should

logically be borne by the person opposing destruction.

Family Law > ... > Property Distribution >

Characterization > Marital Property

Family Law > Marital Termination & Spousal Support >

Taxation

HN31 Iowa Code § 598.21(1)(j) instructs a court to

consider the tax consequences to each party in dividing

the property of the parties.

Civil Procedure > ... > Costs & Attorney Fees > Attorney

Fees & Expenses > Reasonable Fees

Family Law > Marital Termination & Spousal Support >

Costs & Attorney Fees

HN32 Trial courts have considerable discretion in

awarding attorney fees. Whether attorney fees should

be awarded depends on the respective abilities of the

parties to pay. In addition, the fees must be fair and

reasonable.

Civil Procedure > Appeals > Costs & Attorney Fees

HN33 A court considers whether a party making the

request for attorney fees is obligated to defend a trial

court's decision on appeal in awarding appellate

attorney fees.

Counsel: Julie A. Schumacher of Mundt, Franck &

Schumacher, Denison, for appellant.

Reed H. Reitz of Reimer, Lohman & Reitz, Denison, for

appellee.

Judges: TERNUS, Justice.

Opinion by: TERNUS

Opinion

[*771] TERNUS, Justice.

The primary issue raised on appeal of the district court's

decree in this dissolution action is whether the court

properly determined the rights of Arthur (known as Trip)

and Tamera Witten with respect to the parties' frozen

human embryos stored [*772] at a medical facility.

While we agree with Tamera that the informed consent

signed by the parties at the request of the medical

facility does not control the current dispute between the

donors over the use or disposition of the embryos, we

reject Tamera's request that she be allowed to use the

embryos over Trip's objection. Therefore, we affirm the

trial court's order that neither party may use or dispose

of the embryos [**2] without the consent of the other

party.

On Trip's cross-appeal, we modify the court's property

division, eliminating the cash payment from Trip to

Tamera and substituting an equivalent portion of Trip's

retirement account. We affirm the trial court's award of
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trial attorney fees to Tamera, a matter also challenged

on Trip's cross-appeal.

I. Background Facts and Proceedings.

The appellee, Arthur (Trip) Witten, and the appellant,

Tamera Witten, had been married for approximately

seven and one-half years when Trip sought to have

their marriage dissolved in April 2002. One of the

contested issues at trial was control of the parties'

frozen embryos. During the parties' marriage they had

tried to become parents through the process of in vitro

fertilization. Because Tamera was unable to conceive

children naturally, they had eggs taken from Tamera

artificially fertilized with Trip's sperm. Tamera then

underwent several unsuccessful embryo transfers in an

attempt to become pregnant. At the time of trial

seventeen fertilized eggs remained in storage at the

University of Nebraska Medical Center (UNMC). 1

[**3] Prior to commencing the process for in vitro

fertilization, the parties signed informed consent

documents prepared by the medical center. These

documents included an "Embryo Storage Agreement,"

which was signed by Tamera and Trip as well as by a

representative of UNMC. It provided in part:

Release of Embryos. The Client Depositors [Trip

and Tamera] understand and agree that containers

of embryos stored pursuant to this agreement will

be used for transfer, release or disposition only with

the signed approval of both Client Depositors.

UNMC will release the containers of embryos only

to a licensed physician recipient of written

authorization of the Client Depositors.

The agreement had one exception to the joint-approval

requirement that governed the disposition of the

embryos upon the death of one or both of the client

depositors. Another provision of the contract provided

for termination of UNMC's responsibility to store the

embryos upon several contingencies: (1) the client

depositors' written authorization to release the embryos

or to destroy them; (2) the death of the client depositors;

(3) the failure of the client depositors to pay the annual

storage fee; or (4) the [**4] expiration of ten years from

the date of the agreement.

At trial, Tamera asked that she be awarded "custody" of

the embryos. She wanted to have the embryos

implanted in her or a surrogate mother in an effort to

bear a genetically linked child. She testified that upon a

successful pregnancy she would afford Trip the

opportunity to exercise parental rights or to have his

rights terminated. She adamantly opposed any [*773]

destruction of the embryos, and was also unwilling to

donate the eggs to another couple.

Trip testified at the trial that while he did not want the

embryos destroyed, he did not want Tamera to use

them. He would not oppose donating the embryos for

use by another couple. Trip asked the court to enter a

permanent injunction prohibiting either party from

transferring, releasing, or utilizing the embryos without

the written consent of both parties.

The district court decided the dispute should be

governed by the "embryo storage agreement" between

the parties and UNMC, which required both parties'

consent to any use or disposition of the embryos.

Enforcing this agreement, the trial court enjoined both

parties "from transferring, releasing or in any other way

using or disposing [**5] of the embryos . . . without the

written and signed approval and authorization" of the

other party.

Tamera has appealed the trial court's order, challenging

only the court's resolution of the parties' dispute over

the fertilized eggs. She claims the storage agreement is

silent with respect to disposition or use of the embryos

upon the parties' dissolution because there is no

provision specifically addressing that contingency.

Therefore, she argues, the court should have applied

the "best interests" test of Iowa Code chapter 598

(2001) and, pursuant to that analysis, awarded custody

of the embryos to her. She makes the alternative

argument that she is entitled to the fertilized eggs due to

her fundamental right to bear children. Finally, Tamera

claims it would violate the public policy of this state if

Trip were allowed to back out of his agreement to have

children. She claims such an agreement is evidenced

by his participation in the in vitro fertilization procedure.

Trip has filed a cross-appeal. He claims the court erred

in awarding Tamera a cash payment to equalize the

1 No medical testimony was introduced at trial with respect to the cell stage of the parties' fertilized eggs. Therefore, while

some cases refer to fertilized eggs in the early stages of division as "pre-zygotes" or "preembryos," we use the term "embryo"

in discussing the present appeal, since that is the terminology used in the Wittens' contract with UNMC. This term is used

interchangeably with the term "fertilized egg."

Page 8 of 17

672 N.W.2d 768, *772; 2003 Iowa Sup. LEXIS 236, **2

Alexis Cirel

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5G44-D8C0-004D-M37C-00000-00&context=1000516


property division rather than simply awarding her a

share of his retirement account. He also contends the

trial [**6] court abused its discretion in ordering Trip to

pay $ 1000 toward Tamera's attorney fees.

II. Scope of Review.

HN1We review claimed error in dissolution-of-marriage

decrees de novo. See In re Marriage of Knickerbocker,

601 N.W.2d 48, 50-51 (Iowa 1999). Although we decide

the issues raised on appeal anew, we give weight to the

trial court's factual findings, especially with respect to

the credibility of the witnesses. Id. at 51. HN2 An award

of attorney fees is reviewed for an abuse of discretion.

See In re Marriage of Benson, 545 N.W.2d 252, 258

(Iowa 1996).

III. Disposition of Embryos.

A. Scope of storage agreement. We first consider

Tamera's contention that the storage agreement does

not address the situation at hand. As noted earlier, the

agreement had a specific provision governing control of

the embryos if one or both parties died, but did not

explicitly deal with the possibility of divorce.

Nonetheless, we think the present predicament falls

within the general provision governing "release of

embryos," in which the parties agreed that the embryos

would not be transferred, released, or discardedwithout

"the signed approval" [**7] of both Tamera and Trip.

This provision is certainly broad enough to encompass

the decision-making protocol when the parties are

unmarried as well as when they are married.

The only question, then, is whether such agreements

are enforceable when one of the parties later changes

his or her mind [*774] with respect to the proper

disposition of the embryos. In reviewing the scarce

case law from other jurisdictions on this point, we have

found differing views of how the parties' rights should be

determined. There is, however, abundant literature that

has scrutinized the approaches taken to date. Some

writers have suggested refinements of the analytical

framework employed by the courts thus far; some have

proposed an entirely newmodel of analysis. From these

various sources, HN3 we have identified three primary

approaches to resolving disputes over the disposition of

frozen embryos, which we have identified as (1) the

contractual approach, (2) the contemporaneous mutual

consent model, and (3) the balancing test.

Tamera's argument that her right to bear children should

override the parties' prior agreement as well as Trip's

current opposition to her use of the embryos resembles

the balancing test. [**8] As for Tamera's alternative

argument, we have found no authority supporting a

"best interests" analysis in determining the disposition

of frozen embryos. Nonetheless, we will first consider

whether chapter 598 requires application of that analysis

under the circumstances presented by this case. Then,

we will discuss and consider the three approaches

suggested by decisions from other jurisdictions and the

literature on this subject.

B. "Best interests" test. Iowa Code section 598.41 sets

forth various standards governing a court's

determination of the custody of the parties' children in a

dissolution case, including the requirement that any

custody award reflect "the best interest of the child."

Tamera contends the embryos are children and their

best interest demands placement with her. Trip argues

the frozen embryos are not children and should not be

considered as such for purposes of applying chapter

598 in dissolution actions.

HN4 In resolving this disagreement, we note initially

that we are not called upon to determine the religious or

philosophical status of the fertilized eggs.See generally

Carl H. Coleman, Procreative Liberty and

Contemporaneous [**9] Choice: An Inalienable Rights

Approach to Frozen Embryo Disputes, 84 Minn. L. Rev.

55, 66-68 (1999) (noting threemain views regarding the

"moral status" of the human embryo) [hereinafter

"Coleman"]. Rather, we are merely required to decide

whether the embryos have the legal status of children

under our dissolution-of-marriage statute.

Our first step is to consider the legislature's definition of

"child" as that term is used in chapter 598. HN5 The

term "minor child" is defined in section 598.1(6) as "any

person under legal age." Iowa Code § 598.1(6)

(emphasis added). HN6 Whether frozen embryos fall

within this definition is an issue of first impression for

this court.

While we have not considered the legal status of frozen

embryos before, our court has had the opportunity to

determine whether an unborn fetus is a "person" or a

"child" in the context of other statutory provisions. See

Dunn v. Rose Way, Inc., 333 N.W.2d 830, 833 (Iowa

1983);Weitl v. Moes, 311 N.W.2d 259, 273 (Iowa 1981),

overruled on other grounds by Audubon-Exira Ready

Mix, Inc. v. Ill. Cent. Gulf R.R., 335 N.W.2d 148, 152

(Iowa 1983); [**10] McKillip v. Zimmerman, 191 N.W.2d

706, 709 (Iowa 1971); cf. Craig v. IMT Ins. Co., 407
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N.W.2d 584, 587-88 (Iowa 1987) (permitting recovery

under uninsured motorist coverage by husband and

wife for death of their viable, unborn fetus on basis that

fetus was a "covered person" under policy). In theWeitl

and McKillip cases, this court considered whether an

unborn fetus, viable in Weitl and nonviable in McKillip,

was a "person" within the meaning [*775] of Iowa's

survival statute. See Weitl, 311 N.W.2d at 270

(interpreting Iowa Code section 611.20); McKillip, 191

N.W.2d at 708 (same). Noting in McKillip that we

"expressed no opinion as to the existence of the fetus

as a person in either the philosophical or actual sense,"

we held the word "person" as used in the statute meant

"only those born alive." McKillip, 191 N.W.2d at 709;

accord Weitl, 311 N.W.2d at 271 (holding HN7 "the

ordinary meaning of the word 'person' is a human being

who has 'attained a recognized individual identity' by

being born alive" (citation omitted)).

We reached a seemingly inconsistent [**11] result in

Dunn, in which we considered the scope of the phrase

"death of a minor child" as used in then rule 8 (now Iowa

Rule of Civil Procedure 1.206). 333 N.W.2d at 831. In

that case, we were called upon to decide whether a

parent could recover under the rule for damages

resulting from the death of the plaintiff's unborn child in

an automobile accident. Id.No statutory definition of the

term "minor child" guided our analysis. We also found

little assistance in linguistic arguments, observing

whether the term "minor child" included the unborn

depended on which dictionary was consulted. Id. at

833. Consequently, "setting completely aside all the

philosophical arguments about the status of the unborn,"

we based our decision "on the rule's purpose." Id.

Noting the purpose of the rule was to permit parents to

recover "when they are deprived of the anticipated

services, companionship, and society of a minor child,"

we concluded a parent's "deprivation [did] not

necessarily relate to the child's birth." Id. We held,

therefore, that the parent's right of recovery should "not

depend on the legal status of the child" and recovery

under rule [**12] 8 was permissible even when the

deceased "child" was an unborn fetus. Id.

HN8 The common denominator in all three of our cases

that consider the legal status of a fetus is our focus on

the purpose of the law at issue and the legislative intent

reflected by that purpose. See Dunn, 333 N.W.2d at

833 ("In the final analysis the question must turn on the

rule's purpose.");Weitl, 311 N.W.2d at 273 (stating, "our

role is to construe the statute as we believe the

legislature intended it"); McKillip, 191 N.W.2d at 708

("The pointed question is--Was the fetus a 'person,' as

that termwas used by the legislature in enacting section

611.20 . . . ."). That is the approach we follow in deciding

the issue in this case. Therefore, rather than relying on

our prior cases involving different statutes, we center

our attention on the legislative intent with respect to the

statute at issue here.

HN9With this focus in mind, we conclude the principles

contained in section 598.41 do not govern the dispute

before us. First, we note the purposes of the "best

interest" standard set forth in that statute are to "assure

the child the opportunity for the maximum [**13]

continuing physical and emotional contact with both

parents" and to "encourage parents to share the rights

and responsibilities of raising the child." Iowa Code §

598.41(1)(a). HN10 The principles developed under

this statute are simply not suited to the resolution of

disputes over the control of frozen embryos. Such

disputes do not involve maximizing physical and

emotional contact between both parents and the child;

they involve the more fundamental decision of whether

the parties will be parents at all. Moreover, it would be

premature to consider which parent canmost effectively

raise the child when the "child" is still frozen in a storage

facility.

The principles of section 598.41 do not fit because what

is really at issue here is [*776] not the custody of

children as that concept is generally viewed and

analyzed in dissolution cases. Rather, the issue here is

who will have decision-making authority with respect to

the fertilized eggs. See generally Kass v. Kass, 91

N.Y.2d 554, 696 N.E.2d 174, 179, 673 N.Y.S.2d 350

(N.Y. 1998) (noting "the relevant inquiry" in disputes

over control of frozen "pre-zygotes" is "who has

dispositional authority over them"); Davis v. Davis, 842

S.W.2d 588, 597 (Tenn. 1992) [**14] (holding, in

dissolution-of-marriage action, that fertilized eggs were

neither "persons" nor "property" for purposes of

determining the parties' "decision-making authority

concerning disposition of the embryos" and implicitly

rejecting "best interests" analysis used by trial court).

Thus, the factors that are relevant in determining the

custody of children in dissolution cases are simply not

useful in determining how decisions will be made with

respect to the disposition and use of a divorced couple's

fertilized eggs. For these reasons, we conclude the

legislature did not intend to include fertilized eggs or

frozen embryos within the scope of section 598.41.

C.Enforcement of storage agreement.Wenowconsider

the appropriateness of the trial court's decision to allow
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Tamera and Trip's agreement with the medical center to

control the current dispute between them. As we noted

above, there are three methods of analysis that have

been suggested to resolve disputes over frozen

embryos. We will discuss them separately.

1.Contractual approach.HN11 The currently prevailing

view--expressed in three states--is that contracts

entered into at the time of in vitro fertilization are

enforceable [**15] so long as they do not violate public

policy.SeeKass, 696N.E.2d at 180 (stating agreements

between donors "regarding disposition of pre-zygotes

should generally be presumed valid and binding");

Davis, 842 S.W.2d at 597 (holding agreement regarding

disposition of embryos "should be considered binding");

In re Litowitz, 146 Wn.2d 514, 48 P.3d 261, 271 (Wash.

2002) (enforcing parties' contract providing for

disposition of preembryos after five years of storage). 2

The NewYork Court ofAppeals expressed the following

rationale for this contractual approach:

HN12

[It is] particularly important that courts seek to honor

the parties' expressions of choice, made before

disputes erupt, with the parties' over-all direction

always uppermost in the analysis. Knowing that

advance agreements will be enforced underscores

the seriousness and integrity of the consent

process. Advance agreements [*777] as to

disposition would have little purpose if they were

enforceable only in the event the parties continued

to agree. To the extent possible, it should be the

progenitors--not the State and not the courts--who

by their prior directive make this deeply personal

[**16] life choice.

Kass, 696 N.E.2d at 180.

[**17] HN13 This approach has been criticized,

however, because it "insufficiently protects the individual

and societal interests at stake":

First, decisions about the disposition of frozen

embryos implicate rights central to individual

identity. On matters of such fundamental personal

importance, individuals are entitled to make

decisions consistent with their contemporaneous

wishes, values, and beliefs. Second, requiring

couples to make binding decisions about the future

use of their frozen embryos ignores the difficulty of

predicting one's future response to life-altering

events such as parenthood. Third, conditioning the

provision of infertility treatment on the execution of

binding disposition agreements is coercive and calls

into question the authenticity of the couple's original

choice. Finally, treating couples' decisions about

the future use of their frozen embryos as binding

contracts undermines important values about

families, reproduction, and the strength of genetic

ties.

Coleman, 84Minn. L. Rev. at 88-89.Another legal writer

has echoed these concerns:

HN14

Binding a couple to a prior disposition agreement

has its roots in contract law. The primary advantage

of treating [**18] the disposition of preembryos as a

contract dispute is that it binds individuals to

previous obligations, even if their priorities or values

change. This advantage, while maximizing the

efficiency of commercial transactions, is ill-suited to

govern the disposition of human tissue with the

potential to develop into a child. The potential of the

embryo requires that couples be allowed to make

contemporaneous decisions about the fate of the

embryo that reflect their current values.

Christina C. Lawrence, Note, Procreative Liberty and

the Preembryo Problem: Developing a Medical and

Legal Framework to Settle the Disposition of Frozen

Embryos, 52 Case W. Res. L. Rev. 721, 729 (2002)

2 Application of the contractual approach in Kass resulted in enforcement of the parties' agreement that the fertilized eggs

would be donated for research should the parties be "unable to make a decision regarding the disposition of [the] stored, frozen

pre-zygotes." 696 N.E.2d at 176-77, 181. In Litowitz, the court permitted execution of the parties' previous agreement that the

preembryos would be "disposed of" after five years. 48 P.3d at 271. The resolution of the divorcing couple's dispute was more

complex in Davis because the parties did not have a contract addressing the disposition of any unused preembryos. 842

S.W.2d at 590. Noting that a "prior agreement concerning disposition should be carried out," the court concluded in the absence

of such an agreement, "the relative interests of the parties in using or not using the preembryos must be weighed." Id. at 604.

The court awarded the preembryos to the husband, concluding his interest in not becoming a parent outweighed his former

wife's interest in donating the preembryos to another couple for implantation. Id. The court noted the issuemight be closer if the

wife had wanted to use the preembryos herself; but in view of the fact she had "a reasonable possibility of achieving parenthood

by means other than use of the preembryos in question," she would not have prevailed even under those circumstances. Id.
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[hereinafter "Lawrence Note"]; accord J.B. v. M.B., 170

N.J. 9, 783A.2d 707, 718-19 (N.J. 2001). In response to

such concerns, one commentator has suggested an

alternative model requiring contemporaneous mutual

consent. We now examine that approach.

2. Contemporaneous mutual consent. HN15 The

contractual approach and the contemporaneousmutual

consent model share an underlying premise: "decisions

about the disposition of frozen embryos belong to the

couple that created [**19] the embryo, with each partner

entitled to an equal say in how the embryos should be

disposed." Coleman, 84 Minn. L. Rev. at 81. Departing

from this common starting point, the alternative

framework asserts the important question is "at what

time does the partners' consent matter?" Id. at 91.

Proponents of the mutual-consent approach suggest

that, with respect to "decisions about intensely emotional

matters, where people act more on the basis of feeling

and instinct than rational deliberation," it may "be

impossible to make a knowing and intelligent decision

to relinquish a right in advance of the time the right is to

be exercised." Id. at 98; see also Sara D. Petersen,

Comment, Dealing With Cryopreserved Embryos Upon

Divorce: A Contractual Approach Aimed at Preserving

Party Expectations, 50 UCLA L. Rev. 1065, 1090 &

n.156 (2003) (stating "surveys of couples that have

stored frozen embryos suggest that they may be prone

to changing their minds [*778] while their embryos

remain frozen" and citing a study that found "'of the 41

couples that had recorded both a pre-treatment and

post-treatment decision about embryo disposition,

[**20] only 12 (29%) kept the same disposition choice'"

(citation omitted)). One's erroneous prediction of how

she or he will feel about the matter at some point in the

future can have grave repercussions. "Like decisions

about marriage or relinquishing a child for adoption,

decisions about the use of one's reproductive capacity

have lifelong consequences for a person's identity and

sense of self":

When chosen voluntarily, becoming a parent can

be an important act of self-definition. Compelled

parenthood, by contrast, imposes an unwanted

identity on the individual, forcing her to redefine

herself, her place in the world, and the legacy she

will leave after she dies. For some people, the

mandatory destruction of an embryo can have

equally profound consequences, particularly for

those who believe that embryos are persons. If

forced destruction is experienced as the loss of a

child, it can lead to life-altering feelings ofmourning,

guilt, and regret.

Coleman, 84 Minn. L. Rev. at 96-97. To accommodate

these concerns,HN16 advocates of themutual-consent

model propose "no embryo should be used by either

partner, donated to another patient, used in research, or

destroyed without [**21] the [contemporaneous] mutual

consent of the couple that created the embryo." Id. at

110. Under this alternate framework,

advance instructions would not be treated as

binding contracts. If either partner has a change of

mind about disposition decisions made in advance,

that person's current objection would take

precedence over the prior consent. If one of the

partners rescinds an advance disposition decision

and the other does not, themutual consent principle

would not be satisfied and the previously

agreed-upon disposition decision could not be

carried out.

. . . .

When the couple is unable to agree to any

disposition decision, the most appropriate solution

is to keep the embryos where they are--in frozen

storage. Unlike the other possible disposition

decisions--use by one partner, donation to another

patient, donation to research, or

destruction--keeping the embryos frozen is not final

and irrevocable. By preserving the status quo, it

makes it possible for the partners to reach an

agreement at a later time.

Id. at 110-12; see also id. at 89 (suggesting "the embryo

would remain in frozen storage until the parties reach

[**22] a new agreement, the embryo is no longer viable,

or storage facilities are no longer available"); accord

Lawrence Note, 52 Case W. Res. L. Rev. at 742.

Although this model precludes one party's use of the

embryos to have children over the objection of the other

party, the outcome under the contractual approach and

the balancing test would generally be the same. See

A.Z. v. B.Z., 431 Mass. 150, 725 N.E.2d 1051, 1057-58

(Mass. 2000) ("As a matter of public policy, . . . forced

procreation is not an area amenable to judicial

enforcement."); J.B., 783A.2d at 717 (evaluating relative

interests of parties in disposition of embryos, concluding

husband should not be able to use embryos over wife's

objection); Davis, 842 S.W.2d at 604 ("Ordinarily, the

party wishing to avoid procreation should prevail.");

Susan B. Apel, Disposition of Frozen Embryos: Are

Contracts the Solution?, Vermont Bar Journal, March
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2001, at 31 ("Some argue that the party seeking to

avoid procreation should prevail, and indeed, this

appears to be the one harmonizing rationale of the four

reported cases.") [hereinafter "Apel"].

[*779] 3. Balancing test. [**23] The New Jersey

Supreme Court appears to have adopted an analysis

regarding the disposition of frozen human embryos that

incorporates the idea of contemporaneous

decision-making, but not that of mutual consent. In J.B.,

the New Jersey court rejected the Kass and Davis

contractual approach, noting public policy concerns in

"enforcement of a contract that would allow the

implantation of preembryos at some future date in a

case where one party has reconsidered his or her

earlier acquiescence." 783A.2d at 718. The court stated:

We believe that the better rule, and the one we

adopt, is to enforce agreements entered into at the

time in vitro fertilization is begun, subject to the right

of either party to change his or her mind about

disposition up to the point of use or destruction of

any stored preembryos.

Id. at 719 (emphasis added). The court based its

decision on "the public policy concerns that underlie

limitations on contracts involving family relationships."

Id.; see also A.Z., 725 N.E.2d at 1057-58 (refusing, in

light of the same public policy concerns, to enforce an

agreement that allowed the wife, upon the parties'

separation, [**24] to use the couple's preembryos for

implantation).

The New Jersey court did not, however, adopt the

requirement for mutual consent as a prerequisite for

any use or disposition of the preembryos. Rather, that

court stated that "if there is a disagreement between the

parties as to disposition . . ., the interests of both parties

must be evaluated" by the court. J.B., 783 A.2d at 719.

This balancing test was also the default analysis

employed by the Tennessee Supreme Court in Davis

where the parties had not executed awritten agreement.

See Davis, 842 S.W.2d at 604 (holding in the absence

of a prior agreement concerning disposition, "the relative

interests of the parties in using or not using the

preembryos must be weighed" by the court).

HN17 The obvious problem with the balancing test

model is its internal inconsistency. See generally

Lawrence Note, 52 Case W. Res. L. Rev. at 738

(suggesting "the premise of the balancing test . . . is

flawed"). Public policy concerns similar to those that

prompt courts to refrain from enforcement of contracts

addressing reproductive choice demand even more

strongly that we not substitute the courts [**25] as

decision makers in this highly emotional and personal

area. Nonetheless, that is exactly what happens under

the decisional framework based on the balancing test

because the court must weigh the relative interests of

the parties in deciding the disposition of embryos when

the parties cannot agree. See J.B., 783 A.2d at 719.

D. Discussion. With these alternative approaches in

mind, we turn to the present case. Trip asks that the

contractual provision requiring mutual consent be

enforced; Tamera claims this agreement is against the

public policy of Iowa because it allows Trip to back out

of his prior agreement to become a parent. We first

consider whether there is any merit to Tamera's public

policy argument.

HN18 "While the term 'public policy' is not susceptible of

exact definition," Walker v. Am. Family Mut. Ins. Co.,

340N.W.2d 599, 601 (Iowa 1983), we think the following

discussion captures the meaning of this phrase:

The term "public policy" is of indefinite and uncertain

definition, and there is no absolute rule or test by

which it can be always determined whether a

contract contravenes the public policy of the state;

but each casemust be [**26] determined according

to the terms of the instrument under consideration

and the circumstances peculiar thereto. In general,

[*780] however, it may be said that any contract

which conflicts with the morals of the times or

contravenes any established interest of society is

contrary to public policy. We must look to the

Constitution, statutes, and judicial decisions of the

state, to determine its public policy and that which is

not prohibited by statute, condemned by judicial

decision, nor contrary to the public morals

contravenes no principle of public policy.

Liggett v. Shriver, 181 Iowa 260, 265, 164 N.W. 611,

612-13 (1917); accord Wunschel Law Firm, P.C. v.

Clabaugh, 291 N.W.2d 331, 335 (Iowa 1980). The

identification of a public policy is only part of the

equation, however. HN19 "To strike down a contract on

public policy grounds, we must conclude that "the

preservation of the general public welfare . . . outweighs

the weighty societal interest in the freedom of contract."

Grinnell Mut. Reinsurance Co. v. Jungling, 654 N.W.2d

530, 540 (Iowa 2002). In consideration of the delicate

balancing required in this arena, we exercise the power
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to [**27] invalidate a contract on public policy grounds

cautiously and only in cases free from doubt. DeVetter

v. Principal Mut. Life Ins. Co., 516 N.W.2d 792, 794

(Iowa 1994).

Tamera contends the contract at issue here violates

public policy because it allows a personwho has agreed

to participate in an in vitro fertilization program to later

change his mind about becoming a parent. While there

is some questionwhether Trip's participation constitutes

an implied agreement to become a father, see Davis,

842 S.W.2d at 598 (rejecting argument that husband

impliedly agreed to become a parent outside the

confines of a marital relationship simply by undergoing

in vitro fertilization procedures with his then wife), we

accept Tamera's assertion for purposes of the present

discussion and proceed to consider whether there is

any public policy against an agreement allowing a donor

to abandon in vitro fertilization attempts when viable

embryos remain. Tamera cites to no Iowa statute or

prior case that articulates such a policy in the factual

context we face here. HN20While Iowa statutes clearly

impose responsibilities on parents for the support and

safekeeping of their children, [**28] such statutes, as

we have already discussed in connection with chapter

598, do not contemplate the complex issues

surrounding the disposition and use of frozen human

embryos. The public policy evidenced by our law relates

to the State's concern for the physical, emotional, and

psychological well being of children who have been

born, not fertilized eggs that have not even resulted in a

pregnancy.

Nor can we say that the "morals of the times" are such

that a party participating in an in vitro fertilization process

has the duty to use or facilitate the use of each fertilized

egg for purposes of pregnancy. To the contrary, courts

that have considered one party's desire to use frozen

embryos over the objection of the other progenitor have

held that the objecting party's fundamental right not to

procreate outweighs the other party's procreative rights,

even in the face of a prior agreement allowing one party

to use the embryos upon the parties' divorce. See A.Z.,

725 N.E.2d at 1057-58; J.B., 783 A.2d at 717-19. Thus,

we find no public policy that requires the use of the

frozen embryos over one party's objection.

That brings us to HN21 the more complex issue: [**29]

are prior agreements regarding the future disposition of

embryos enforceable when one of the donors is no

longer comfortable with his or her prior decision? We

first note our agreement with other courts considering

suchmatters that the partners who created the embryos

[*781] have the primary, and equal, decision-making

authority with respect to the use or disposition of their

embryos. We think, however, that it would be against

the public policy of this state to enforce a prior

agreement between the parties in this highly personal

area of reproductive choice when one of the parties has

changed his or her mind concerning the disposition or

use of the embryos.

Our statutes and case law evidence an understanding

that decisions involving marital and family relationships

are emotional and subject to change. For example,

Iowa law imposes a seventy-two hour waiting period

after the birth of a child before the biological parents can

release parental rights. See Iowa Code § 600A.4(2)(g).

In addition, although this court has not abolished claims

for breach of promise to marry, 3 only recovery of

monetary damages is permitted; the court will not force

a party to [**30] actually consummate the marriage.

See Herbert F. Goodrich, Iowa Decisions on Breach of

Marriage Promise, 4 Iowa L. Bull. 166, 177 (1918). It

has also long been recognized in this state that

agreements for the purpose of bringing about a

dissolution of marriage are contrary to public policy and

therefore void. Barngrover v. Pettigrew, 128 Iowa 533,

535, 104 N.W. 904, 904 (1905) (holding where express

object of contract was to bring about a dissolution of

marriage and to put an end to the various duties and

obligations resulting from the marital union, contract

was against public policy and void).

HN22 This court has also expressed a general

reluctance to become involved in intimate questions

inherent in personal relationships. See Miller v. Miller,

78 Iowa 177, 179-80, 35 N.W. 464, 42 N.W. 641, 641

(1889). [**31] InMiller, we refused to enforce a contract

between husband and wife that required, in part, each

"to behave respectfully, and fairly treat the other." Id. at

180, 42 N.W. at 641. We explained our refusal on the

following grounds:

Judicial inquiry into matters of that character,

between husband and wife, would be fraught with

irreparable mischief, and forbidden by sound

considerations of public policy.

3 This court has not had a breach-of-contract-to-marry case before it in over fifty years. See Bearbower v. Merry, 266 N.W.2d

128, 132 (Iowa 1978) (citing Benson v. Williams, 239 Iowa 742, 32 N.W.2d 813 (1948)).
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HN23

It is the genius of our laws, as well as of our

civilization, that matters pertaining so directly and

exclusively to the home, and its value as such, and

which are so generally susceptible of regulation

and control by those influences which surround it,

are not to become matters of public concern or

inquiry.

Id. at 182, 42 N.W. at 642; accord Heacock v. Heacock,

108 Iowa 540, 542, 79 N.W. 353, 354 (1899) ("Husband

and wife cannot contract with each other to secure the

performance of their marital rights and duties."). HN24

Certainly reproductive decisions are likewise not proper

matters of judicial inquiry and enforcement.

We have considered and rejected the arguments of

some commentators that embryo disposition

agreements are [**32] analogous to antenuptial

agreements and divorce stipulations, which courts

generally enforce.SeeApel,Vermont Bar Journal at 31.

HN25 Whether embryos are viewed as having life or

simply as having the potential for life, this characteristic

or potential renders embryos fundamentally distinct from

the chattels, real estate, andmoney that are the subjects

of antenuptial agreements. Divorce stipulations are also

distinguishable. While such agreements may address

custody issues, they are contemporaneous [*782] with

the implementation of the stipulation, an attribute

noticeably lacking in disposition agreements.

HN26 In addition to decisional and statutory authority

supporting a public policy against judicial enforcement

of personal decisions concerning marriage, family, and

reproduction, our statutes also anticipate the effect of a

couple's dissolution on their prior decisions. For

example, Iowa Code section 633.271 provides that if a

testator is divorced after making a will, "all provisions in

the will in favor of the testator's spouse" are

automatically revoked. Similarly, Iowa Code section

633.3107 revokes all provisions in a revocable [**33]

trust in favor of the settlor's spouse upon divorce or

dissolution of themarriage. Similar considerationsmake

enforcement of contracts between partners involving

such personal decisions as the use and disposition of

their combined genetic material equally problematic.As

noted by one commentator, embryos are originally

created as "a mutual undertaking by [a] couple to have

children together." Coleman, 84 Minn. L. Rev. at 83.

Agreements made in that context are not always

consistent with the parties' wishes once the mutual

undertaking has ended.

HN27 We think judicial decisions and statutes in Iowa

reflect respect for the right of individuals to make family

and reproductive decisions based on their current views

and values. They also reveal awareness that such

decisions are highly emotional in nature and subject to

a later change of heart. For this reason, we think judicial

enforcement of an agreement between a couple

regarding their future family and reproductive choices

would be against the public policy of this state.

HN28 Our decision should not be construed, however,

to mean that disposition agreements between donors

and fertility clinics have no validity at all. [**34] We

recognize a disposition or storage agreement serves an

important purpose in defining and governing the

relationship between the couple and themedical facility,

ensuring that all parties understand their respective

rights and obligations. See A.Z., 725 N.E.2d at 1057

n.22 ("We also recognize that agreements among

donors and IVF clinics are essential to clinic

operations."). In fact, it is this relationship, between the

couple on the one side and the medical facility on the

other, that dispositional contracts are intended to

address. See generally Ellen A. Waldman, Disputing

Over Embryos: Of Contracts and Consents, 32 Ariz. St.

L.J. 897, 918 (2000) (noting "courts and most scholarly

authorities would transform documents designed to

record the transmission of medical information from

clinic to couple, and the couple's acceptance of medical

treatment, into a binding agreement between the couple

itself"). Within this context, the medical facility and the

donors should be able to rely on the terms of the parties'

contract. See A.Z., 725 N.E.2d at 1057 n.22 (noting

court's decision not to enforce agreement between

partners is not [**35] an "impediment to the enforcement

of such contracts by the clinics or by the donors against

the clinics"); J.B., 783 A.2d at 719.

HN29 In view of these competing needs, we reject the

contractual approach and hold that agreements entered

into at the time in vitro fertilization is commenced are

enforceable and binding on the parties, "subject to the

right of either party to change his or her mind about

disposition up to the point of use or destruction of any

stored embryo." J.B., 783 A.2d at 719. This decisional

model encourages prior agreements that can guide the

actions of all parties, unless a later objection to any

dispositional provision is asserted. It also recognizes

that, absent a change of heart by one of the partners, an

agreement governing [*783] disposition of embryos

does not violate public policy. Only when one person

makes known the agreement no longer reflects his or
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her current values or wishes is public policy implicated.

Upon this occurrence, allowing either party to withdraw

his or her agreement to a disposition that person no

longer accepts acknowledges the public policy concerns

inherent in enforcing prior decisions of a fundamentally

[**36] personal nature. In fairness to themedical facility

that is a party to the agreement, however, any change

of intention must be communicated in writing to all

parties in order to reopen the disposition issues covered

by the agreement. Id.

That brings us, then, HN30 to the dilemma presented

when one or both partners change their minds and the

parties cannot reach a mutual decision on disposition.

We have already explained the grave public policy

concerns we have with the balancing test, which simply

substitutes the court as decisionmaker.Abetter principle

to apply, we think, is the requirement of

contemporaneous mutual consent. Under that model,

no transfer, release, disposition, or use of the embryos

can occur without the signed authorization of both

donors. If a stalemate results, the status quo would be

maintained. The practical effect will be that the embryos

are stored indefinitely unless both parties can agree to

destroy the fertilized eggs. Thus, any expense

associated with maintaining the status quo should

logically be borne by the person opposing destruction.

See Coleman, 84 Minn. L. Rev. at 112 ("The right to

insist on the continued storage of the embryos [**37]

should be dependent on a willingness to pay the

associated costs.").

Turning to the present case, we find a situation in which

one party no longer concurs in the parties' prior

agreement with respect to the disposition of their frozen

embryos, but the parties have been unable to reach a

new agreement that is mutually satisfactory. Based on

this fact, under the principles we have set forth today,

we hold there can be no use or disposition of the

Wittens' embryos unless Trip and Tamera reach an

agreement. 4Until then, the party or parties who oppose

destruction shall be responsible for any storage fees.

Therefore, we affirm the trial court's ruling enjoining

both parties from transferring, releasing, or utilizing the

embryos without the other's written consent.

IV. Division of Trip's Retirement Account.

In its decree, the trial court divided the parties' joint

property [**38] and debts, awarding Trip's retirement

account entirely to him. In order to equalize the division

of assets and liabilities, the court ordered Trip to make a

cash payment to Tamera of $ 5276. In his cross-appeal,

Trip asserts the court should have awarded Tamera a

share of Trip's retirement account to equalize the

property division, rather than making him responsible

for a cash payment to Tamera. He claims that the

retirement account carries an income tax burden that

now rests entirely on him, whereas none of the assets

awarded to Tamera carries any tax consequence upon

liquidation. See generally Iowa Code § 598.21(1)(j)

HN31 (instructing the court to consider "the tax

consequences to each party" in dividing the property of

the parties). Tamera responds that it would be

inequitable to make her wait to retirement to obtain her

share of this asset.

We initially observe that the parties expressly removed

the matter of tax consequences [*784] from the trial

court's consideration in their pretrial stipulation, which

states: "The parties agree that no tax consequence

issue needs to be addressed by the Court." This issue

was apparently removed from the court's consideration

[**39] because both parties contemplated that the

retirement account would be divided between them

after adjusting for the value of the account earned by

Trip prior to the parties' marriage. During trial both Trip

and Tamera testified with respect to their personal

wishes as to the disposition of each asset, stating their

preference for who should be awarded each particular

item. As to the retirement account, they both testified

they wanted it to be divided equitably between them.

Despite Tamera's protestations on appeal that she

should not have to wait until retirement to obtain her

share of this asset, she appeared quite willing to do so

at the time of trial. We turn, then, to a consideration of

the fairness of the court's award of cash to Tamera in

lieu of a share of Trip's retirement account.

Although Tamera correctly points out the court did not

order Trip to liquidate his retirement account, there are

no other assets that Trip has at his disposal that would

be sufficient, alone or in combination, to make the cash

payment to Tamera required by the court's decree.

Consequently, as a practical matter the court's property

division will require Trip to liquidate some portion of his

[**40] retirement account with the attendant penalties

of early withdrawal. Cf. In re Marriage of Hayne, 334

N.W.2d 347, 353 (Iowa Ct. App. 1983) (affirming

4 We do not mean to imply that UNMC's obligation to store the embryos extends beyond the ten-year period provided in the

parties' contract.
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valuation of retirement account without any depreciation

for potential tax liability, noting court did not order

liquidation of account and it was "evident that

respondent had other assets available to meet the

court's orders without liquidating it"). Therefore, we

think a fairer division of the parties' assets would

eliminate the cash payment and substitute a $ 5276

share of Trip's retirement account to Tamera.

Consequently, we remand this case for the preparation

and execution of the required documents to accomplish

this transfer.

V. Trial Attorney Fees.

The trial court ordered Trip to pay $ 1000 towards

Tamera's trial attorney fees because Trip's income "is

substantially larger than Tamera's." Trip contends this

amount was excessive for two reasons. First, he points

to his payment of temporary alimony of $ 250 per month

and his prior payment of $ 600 towards Tamera's

attorney fees. He also claims a trial was necessary

primarily due to Tamera's position on alimony and

disposition of the frozen embryos, issues [**41] on

which Trip prevailed at trial. Trip does not dispute on

appeal that he ismore financially able to pay the attorney

fees.

Our consideration of this issue is guided by the following

principles:

HN32

Trial courts have considerable discretion in

awarding attorney fees. Whether attorney fees

should be awarded depends on the respective

abilities of the parties to pay. In addition, the fees

must be fair and reasonable.

In re Marriage of Guyer, 522 N.W.2d 818, 822 (Iowa

1994). Trip points to no case where this court has

considered whether the party requesting trial attorney

fees was successful at trial. Cf. id. (stating HN33 court

considers "whether the party making the request [for

attorney fees] was obligated to defend the trial court's

decision on appeal" in awarding appellate attorney fees

(emphasis added)).

When we evaluate Trip's challenge to the trial court's

award of attorney fees in light of the relevant factors, we

find no abuse of discretion. Trip has more [*785] ability

to pay the fees than does Tamera and there is no claim

the fees are not fair and reasonable. Therefore, we

affirm the trial court's attorney fee award.

VI. Summary and Disposition.

[**42] We affirm the trial court's decree in all respects

except the equalization payment Trip was ordered to

make to Tamera.Wemodify the decree to eliminate that

award and substitute in its place a division of Trip's

retirement account allocating $ 5276 to Tamera and the

balance to Trip. We remand this case for entry of an

order consistent with this decision.

AFFIRMED ON APPEAL AND MODIFIED ON

CROSS-APPEAL. CASE REMANDED.
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Kass v. Kass

Court of Appeals of New York

March 31, 1998, Argued ; May 7, 1998, Decided

No. 53

Reporter

91 N.Y.2d 554; 696 N.E.2d 174; 673 N.Y.S.2d 350; 1998 N.Y. LEXIS 1022

Maureen Kass,Appellant, v. Steven Kass, Respondent.

Prior History: Appeal from an order of the Appellate

Division of the Supreme Court in the Second Judicial

Department, entered September 8, 1997, which, with

two Justices dissenting, (1) reversed, on the law, a

judgment of the SupremeCourt (Angelo D. Roncallo, J.,

on memorandum decision; Kenneth A. Davis, J., on

judgment), entered in Nassau County, ordering that

plaintiff shall have the exclusive right to determine the

fate of the subject frozen pre-zygotes and awarding

possession of the five pre-zygotes to plaintiff, and (2)

remitted the matter to Supreme Court for entry of a

judgment directing that the disposition of the five

pre-zygotes shall be in accordance with paragraph 2 (b)

ofADDENDUMNO. 2-1 of the parties' informed consent

agreement.

Kass v Kass, 235 AD2d 150, affirmed.

Disposition: Order affirmed, with costs.

Core Terms

pre-zygotes, parties, frozen, embryos, eggs,

circumstances, consents, cryopreservation, divorce,

couple, implantation, fertilized, stored, informed

consent, ambiguous, plurality, retrieval, donated,

reproductive technology, purposes, sentence,

parenthood, pregnancy, isolated, genetic, woman's,

words, public policy, reproductive, transferred

Case Summary

Procedural Posture

Appellant former wife challenged the decision of the

Appellate Division of the Supreme Court (New York),

which reversed the lower court's decision that granted

her custody of frozen pre-zygotes in the former wife's

matrimonial action against appellee former husband.

Overview

The lower court awarded the pre-zygotes to the former

wife and concluded that the former wife had exclusive

decisional authority over the fertilized eggs created

through the IVF process. The lower court held that

former wife had not waived her right in the in vitro

fertilization (IVF) consent, which provided that in the

event of unforeseen circumstances, the pre-zygotes

were to be retained by the IVF program for research.

The appellate division disagreed and found that the

former wife's right to privacy and bodily integrity was not

implicated before implantation occurred, and that the

former wife was bound by the IVF consent. On appeal,

the court held that (1) disposition of the pre-zygotes did

not implicate the former wife's right of privacy or bodily

integrity in the area of reproductive choice, nor were the

pre-zygotes recognized as persons for constitutional

purposes. The court further held that the informed

consents signed by the parties unequivocally

manifested their mutual intention that under the

circumstances the pre-zygotes were to be donated for

research to the IVF program.

Outcome

The court affirmed the order of the appellate division.

LexisNexis® Headnotes

Constitutional Law > Substantive Due Process > Privacy >

General Overview

Constitutional Law > Substantive Due Process > Privacy >

Personal Decisions

Family Law > Child Custody > Custody Awards > General

Overview

HN1 Disposition of pre-zygotes does not implicate a

woman's right of privacy or bodily integrity in the area of

reproductive choice; nor are the pre-zygotes recognized
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as persons for constitutional purposes. Therefore, in a

custody dispute over pre-zygotes, the relevant inquiry

becomes who has dispositional authority over them.

Family Law > Child Custody > Custody Awards > General

Overview

Family Law > Paternity & Surrogacy > Surrogacy >

Disposition of Eggs, Preembryos & Sperm

HN2 Agreements between progenitors, or gamete

donors, regarding disposition of their pre-zygotes should

generally be presumed valid and binding, and enforced

in any dispute between them.

Contracts Law > Contract Interpretation > General

Overview

Contracts Law > Contract Interpretation > Ambiguities &

Contra Proferentem > General Overview

Contracts Law > Contract Interpretation > Intent

Contracts Law > Defenses > Ambiguities & Mistakes >

General Overview

Criminal Law & Procedure > Juries & Jurors > Province of

Court & Jury > General Overview

HN3Whether an agreement is ambiguous is a question

of law for the courts.Ambiguity is determined by looking

within the four corners of the document, not to outside

sources. And in deciding whether an agreement is

ambiguous, courts should examine the entire contract

and consider the relation of the parties and the

circumstances under which it was executed. Particular

words should be considered, not as if isolated from the

context, but in the light of the obligation as a whole and

the intention of the parties as manifested thereby. Form

should not prevail over substance and a sensible

meaning of words should be sought. Where the

document makes clear the parties' over-all intention,

courts examining isolated provisions should then

choose that construction which will carry out the plain

purpose and object of the agreement.

Headnotes/Syllabus

Headnotes

Husband and Wife - Divorce - Disposition of Frozen

Pre-Zygotes - Procreative Rights

1. In a postdivorce action to determine which of the

parties has authority to dispose of five frozen, stored

pre-embryos, or "pre-zygotes," created during the

parties' marriage to assist them in having a child,

disposition is controlled by the parties' informed consent

forms executed in connectionwith the in vitro fertilization

(IVF) procedure that produced the pre-zygotes, which

provide for donation to the IVF program for biological

studies and research in the event the parties no longer

wish to initiate a pregnancy or are unable to make a

decision regarding the disposition of the frozen

pre-zygotes. Agreements between progenitors, or

gamete donors, regarding disposition of their

pre-zygotes should generally be presumed valid and

binding, and enforced in any dispute between them.

Here, the parties prior to cryopreservation of the

pre-zygotes signed consents indicating their

dispositional intent. While these documents were

technically provided by the IVF program, neither party

disputes that they are an expression of their own intent

regarding disposition of their pre-zygotes. Nor do the

parties contest the legality of those agreements, or that

they were freely and knowingly made. Under the

common-law principles governing contract

interpretation, the informed consents signed by the

parties unequivocally manifest their mutual intention

that in the present circumstances the pre-zygotes be

donated for research to the IVF program.

Civil Rights - Right of Privacy

2. In a postdivorce action involving the disposition of

five frozen, stored pre-embryos, or "pre-zygotes,"

created during the parties' marriage to assist them in

having a child, disposition of the pre-zygotes does not

implicate a woman's right of privacy or bodily integrity in

the area of reproductive choice.

Constitutional Law - Pre-Zygotes as Persons

3. In a postdivorce action involving the disposition of

five frozen, stored pre-embryos, or "pre-zygotes,"

created during the parties' marriage to assist them in

having a child, the pre-zygotes are not recognized as

"persons" for constitutional purposes.

Counsel: Vincent F. Stempel, Garden City, and Lisa

Ann Spero for appellant. I. The consent forms are not

dispositive of the parties' rights. ( Morlee Sales Corp. v

Manufacturers Trust Co., 9 NY2d 16; Slatt v Slatt, 64

NY2d 966; Van Wagner Adv. Corp. v S & M Enters., 67

NY2d 186; Matter of Wallace v 600 Partners Co., 86

NY2d 543; Chimart Assocs. v Paul, 66 NY2d 570;

W.W.W. Assocs. v Giancontieri, 77 NY2d 157; Sutton v
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East Riv. Sav. Bank, 55 NY2d 550;BrookeGroup v JCH

Syndicate 488, 87 NY2d 530; Sunrise Mall Assocs. v

Import Alley, 211 AD2d 711; Matter of Fry v Village of

Tarrytown, 89 NY2d 714.) II. The Court should reject an

automatic veto rule. III. The Court should adopt a

balancing of equities approach. ( Matter of Brescia v

Fitts, 56NY2d 132.) IV. The principles of implied contract

and estoppel support appellant's right to implant. (

Matter of Ahren v South Buffalo Ry. Co., 303 NY 545,

344 US 367; Jemzura v Jemzura, 36 NY2d 496;Matter

of Baby Boy C., 84 NY2d 91.) V. The Court should adopt

a more accurate definition of "special respect." ( Roe v

Wade, 410 US 113; Byrn v New York City Health &

Hosps. Corp., 31 NY2d 194.)

Linda T. Armatti-Epstein, Mineola, for respondent. I.

The consent forms executed by the parties are

dispositive of the parties' rights. ( Duttweiler v Jacobs,

223 App Div 292; Lui v Park Ridge at Terryville Assn.,

196 AD2d 579;Manning v Michaels, 149 AD2d 897.) II.

The doctrines of implied contract and equitable estoppel

do not apply in the instant matter. ( Matter of Baby Boy

C., 84 NY2d 91.) III. Pre-zygotes are not persons under

State or Federal law and as such are not entitled to

constitutional protection and are not entitled to special

classification. ( Roe v Wade, 410 US 113; Webster v

Reproductive Health Servs., 492 US 490; Endresz v

Friedberg, 24 NY2d 478; Raymond v Bartsch, 84 AD2d

60.) IV. Respondent's right not to procreate is grounded

in the United States Constitution and has not been

waived by respondent. ( Meyer v Nebraska, 262 US

390; Eisenstadt v Baird, 405 US 438;Merrick v Merrick,

163 Misc 2d 929.) V. If this Court cannot find a written

agreement between the parties, then a balancing of

each of the parties' interest becomes necessary: the

party wishing to avoid procreation should prevail. (

Carey v Population Servs. Intl., 431 US 678;Griswold v

Connecticut, 381 US 479; Merrick v Merrick, 163 Misc

2d 929; Matter of Harvey-Cook v Neill, 118 AD2d 109.)

VI. This matter should not be remitted to the lower court

for further proceedings. ( Rector, Church Wardens &

Vestrymen of St. Bartholomew's Church vCommittee to

Preserve St. Bartholomew's Church, 56 NY2d 71;

Mitchell v New York Hosp., 61 NY2d 208.)

Yueh-ru Chu, New York City, and Donna Lieberman for

New York Civil Liberties Union, amicus curiae. I. The

court below properly rejected the lower court's

misapplication ofRoe vWade and subsequent abortion

rights cases in awarding possession of the pre-zygotes

to Maureen Kass. ( Planned Parenthood of Mo. v

Danforth, 428 US 52.) II. This Court should resolve the

instant case by adopting a rule that creates a strong

presumption in favor of the party who does not wish to

become a parent, but which may be overcome in

extraordinary circumstances. In that situation, a court

should balance the parties' interests in the manner set

forth in Davis. ( Matter of Baby Boy C., 84 NY2d 91;

Matter of L. Pamela P. v Frank S., 59 NY2d 1.) III. This

Court should not accord the pre-zygotes any legal

interests separate from those of the parties. ( Roe v

Wade, 410 US 113; Byrn v New York City Health &

Hosps. Corp., 31 NY2d 194, 410 US 949; Planned

Parenthood of Southeastern Pa. v Casey, 505 US 833.)

Judges: Judges Titone, Bellacosa, Smith, Levine,

Ciparick and Wesley concur.

Opinion by: KAYE

Opinion

[*556] [**175] [***351] Chief Judge Kaye.

Although in vitro fertilization (IVF) procedures are now

[*557] more than two decades old and in wide use, this

is the first such dispute to reach our Court. Specifically

in issue is the disposition of five frozen, stored

pre-embryos, or "pre-zygotes," 1 created five years ago,

during the parties' marriage, to assist them in having a

child. Now divorced, appellant (Maureen Kass) wants

the pre-zygotes implanted, claiming this is her only

chance for genetic motherhood; respondent (Steven

Kass) objects to the burdens of unwanted fatherhood,

claiming that the parties agreed at the time they

embarked on the effort that in the present circumstances

the pre-zygotes would be donated to the IVF program

for approved research purposes. Like the two-Justice

plurality at the Appellate Division, we conclude that the

parties' agreement providing for donation to the IVF

program controls. The Appellate Division order should

therefore be affirmed.

Facts

Appellant and respondent were married on July 4,

1988, and almost immediately began trying to conceive

a child. While appellant believed that, owing to prenatal

1 We use the parties' term "pre-zygotes," which are defined in the record as "eggs which have been penetrated by sperm but

have not yet joined genetic material."
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exposure to diethylstilbestrol (DES) she might have

difficulty carrying a pregnancy to term, her condition in

fact was more serious--she failed to become pregnant.

In August 1989, the couple turned to John T. Mather

Memorial Hospital in Port Jefferson, Long Island and,

after unsuccessful efforts to conceive through artificial

insemination, enrolled in the hospital's IVF program.

Typically, the IVF procedure begins with hormonal

stimulation of a woman's ovaries to produce multiple

eggs. The eggs are then removed by laparoscopy or

ultrasound-directed needle aspiration and placed in a

glass dish, where sperm are introduced. Once a sperm

cell fertilizes the egg, this fusion--or pre-zygote--divides

until it reaches the four-to eight-cell stage, after which

several pre-zygotes are transferred to the woman's

uterus by a cervical catheter. If the procedure succeeds,

an embryo will attach itself to the uterine wall,

differentiate and develop into a fetus. As an alternative

to immediate implantation, pre-zygotes may be

cryopreserved indefinitely in liquid nitrogen for later

use. Cryopreservation serves to reduce both medical

and physical costs because eggs do not have to be

retrieved with each attempted implantation, and delay

may actually improve the chances of pregnancy. At the

same time, [*558] the preservation of "extra"

pre-zygotes--those not immediately implanted--allows

for later disagreements, as occurred here.

Beginning in March 1990, appellant underwent the egg

retrieval process five times and [**176] [***352]

fertilized eggs were transferred to her nine times. She

became pregnant twice--once in October 1991, ending

in a miscarriage and again a few months later, when an

ectopic pregnancy had to be surgically terminated.

Before the final procedure, for the first time involving

cryopreservation, the couple on May 12, 1993 signed

four consent forms provided by the hospital. Each form

begins on a new page, with its own caption and "Patient

Name." The first two forms, "GENERAL INFORMED

CONSENT FORM NO. 1: IN VITRO FERTILIZATION

AND EMBRYO TRANSFER" and "ADDENDUM NO.

1-1," consist of 12 single-spaced typewritten pages

explaining the procedure, its risks and benefits, at

several points indicating that, before egg retrieval could

begin, it was necessary for the parties tomake informed

decisions regarding disposition of the fertilized eggs.

ADDENDUM NO. 1-1 concludes as follows:

"We understand that it is general IVF Program Policy,

asmedically determined by our IVF physician, to retrieve

as many eggs as possible and to inseminate and

transfer 4 of those mature eggs in this IVF cycle, unless

our IVF physician determines otherwise. It is necessary

that we decide … [now] how excess eggs are to be

handled by the IVF Program and how many embryos to

transfer. We are to indicate our choices by signing our

initials where noted below.

"1. We consent to the retrieval of as many eggs as

medically determined by our IVF physician. If more

eggs are retrieved than can be transferred during this

IVF cycle, we direct the IVF Program to take the

following action (choose one):

"(a) The excess eggs are to be inseminated and

cryopreserved for possible use by us during a later IVF

cycle. We understand that our choice of this option

requires us to complete an additional Consent Form for

Cryopreservation" (emphasis in original).

The "Additional Consent Form for Cryopreservation," a

seven-page, single-spaced typewritten document, is

also in two parts. The first, "INFORMED CONSENT

FORM NO. 2: CRYOPRESERVATION OF HUMAN

PRE-ZYGOTES," provides:

[*559] "III. Disposition of Pre-Zygotes.

"We understand that our frozen pre-zygotes will be

stored for a maximum of 5 years. We have the principal

responsibility to decide the disposition of our frozen

pre-zygotes. Our frozen pre-zygoteswill not be released

from storage for any purposewithout thewritten consent

of both of us, consistent with the policies of the IVF

Program and applicable law. In the event of divorce, we

understand that legal ownership of any stored

pre-zygotesmust be determined in a property settlement

and will be released as directed by order of a court of

competent jurisdiction. Should we for any reason no

longer wish to attempt to initiate a pregnancy, we

understand that we may determine the disposition of

our frozen pre-zygotes remaining in storage. …

"The possibility of our death or any other unforeseen

circumstances that may result in neither of us being

able to determine the disposition of any stored frozen

pre-zygotes requires that we now indicate our wishes.

THESE IMPORTANT DECISIONS MUST BE

DISCUSSED WITH OUR IVF PHYSICIAN AND OUR

WISHES MUST BE STATED (BEFORE EGG

RETRIEVAL) ON THE ATTACHED ADDENDUM NO.

2-1, STATEMENT OF DISPOSITION. THIS
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STATEMENT OF DISPOSITION MAY BE CHANGED

ONLY BY OUR SIGNINGANOTHER STATEMENT OF

DISPOSITION WHICH IS FILED WITH THE IVF

PROGRAM" (emphasis in original).

The second part, titled "INFORMED CONSENT FORM

NO. 2--ADDENDUM NO. 2-1:

CRYOPRESERVATIONSTATEMENT OF

DISPOSITION," states:

"We understand that it is IVF Program Policy to obtain

our informed consent to the number of pre-zygotes

which are to be cryopreserved and to the disposition of

excess cryopreserved pre-zygotes. We are to indicate

our choices by signing our initials where noted below.

"1. We consent to cryopreservation of all pre-zygotes

which are not transferred during this IVF cycle for

possible use … by us in a future IVF cycle. …

"2. In the event that we no longer wish to initiate a [*560]

pregnancy or are unable to make a decision regarding

the disposition of our stored, frozen pre-zygotes, we

now [**177] [***353] indicate our desire for the

disposition of our pre-zygotes and direct the IVF

program to (choose one): …

"(b) Our frozen pre-zygotes may be examined by the

IVF Program for biological studies and be disposed of

by the IVF Program for approved research investigation

as determined by the IVF Program" (emphasis in

original).

On May 20, 1993, doctors retrieved 16 eggs from

appellant, resulting in nine pre-zygotes. Two days later,

four were transferred to appellant's sister, who had

volunteered to be a surrogatemother, and the remaining

five were cryopreserved. The couple learned shortly

thereafter that the results were negative and that

appellant's sister was no longer willing to participate in

the program. They then decided to dissolve their

marriage. The total cost of their IVF efforts exceeded $

75,000.

With divorce imminent, the parties themselves on June

7, 1993--barely three weeks after signing the

consents--drew up and signed an "uncontested divorce"

agreement, typed by appellant, including the following:

"The disposition of the frozen 5 pre-zygotes at Mather

Hospital is that they should be disposed of [in] the

manner outlined in our consent form and that neither

Maureen Kass[,] Steve Kass or anyone else will lay

claim to custody of these pre-zygotes."

On June 28, 1993, appellant by letter informed the

hospital and her IVF physician of her marital problems

and expressed her opposition to destruction or release

of the pre-zygotes.

One month later, appellant commenced the present

matrimonial action, requesting sole custody of the

pre-zygotes so that she could undergo another

implantation procedure. Respondent opposed removal

of the pre-zygotes and any further attempts by appellant

to achieve pregnancy, and counterclaimed for specific

performance of the parties' agreement to permit the IVF

program to retain the pre-zygotes for research, as

specified in ADDENDUM NO. 2-1. By stipulation dated

December 17, 1993, the couple settled all issues in the

matrimonial action except each party's claim with

respect to the pre-zygotes, which was submitted to the

court for determination. While this aspect of the case

remained open, a divorce judgment was entered on

May 16, 1994.

[*561] In connection with the continuing litigation over

the pre-zygotes, by letter dated January 9, 1995 the

parties agreed that the matter should be decided on the

existing record.

Supreme Court granted appellant custody of the

pre-zygotes and directed her to exercise her right to

implant them within a medically reasonable time. The

court reasoned that a female participant in the IVF

procedure has exclusive decisional authority over the

fertilized eggs created through that process, just as a

pregnant woman has exclusive decisional authority over

a nonviable fetus, and that appellant had not waived her

right either in the May 12, 1993 consents or in the June

7, 1993 "uncontested divorce" agreement.

While a dividedAppellateDivision reversed that decision

(235 AD2d 150), all five Justices unanimously agreed

on two fundamental propositions. First, they concluded

that a woman's right to privacy and bodily integrity are

not implicated before implantation occurs. Second, the

court unanimously recognized that when parties to an

IVF procedure have themselves determined the

disposition of any unused fertilized eggs, their

agreement should control.

The panel split, however, on the question whether the

agreement at issue was sufficiently clear to control
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disposition of the pre-zygotes. According to the

two-Justice plurality, the agreement unambiguously

indicated the parties' desire to donate the pre-zygotes

for research purposes if the couple could not reach a

joint decision regarding disposition. The concurring

Justice agreed to reverse but found the consent fatally

ambiguous. In his view, but for the most exceptional

circumstances, the objecting party should have a veto

over a former spouse's proposed implantation, owing to

the emotional and financial burdens of compelled

parenthood. A fact-finding hearing would be authorized

onlywhen the party desiring [**178] [***354] parenthood

could make a threshold showing of no other means of

achieving genetic or adoptive parenthood, which was

not shown on this stipulated record.

While agreeing with the concurrence that the informed

consent document was ambiguous, the two-Justice

dissent rejected a presumption in favor of either party

and instead concluded that the fate of the pre-zygotes

required a balancing of the parties' respective interests

and burdens, as well as their personal backgrounds,

psychological makeups, financial and physical

circumstances. Factors would include appellant's

independent ability to support the child and the sincerity

of [*562] her emotional investment in this particular

reproductive opportunity, as well as the burdens

attendant upon a respondent's unwanted fatherhood

and his motivations for objecting to parenthood. Finding

that the recordwas insufficient to permit a fair balancing,

and that the parties' January 9, 1995 stipulation that

there would be no further submissions violated public

policy because it precluded full review, the dissent

would remit the case to the trial court for a full hearing.

We now affirm, agreeing with the plurality that the

parties clearly expressed their intent that in the

circumstances presented the pre-zygotes would be

donated to the IVF program for research purposes.

Analysis

A. The Legal Landscape Generally.We begin analysis

with a brief description of the broader legal context of

this dispute. In the past two decades, thousands of

children have been born through IVF, the best known of

several methods of assisted reproduction. Additionally,

tens of thousands of frozen embryos annually are

routinely stored in liquid nitrogen canisters, some having

been in that state for more than 10 years with no

instructions for their use or disposal (see, New York

State Task Force on Life and the Law, Assisted

Reproductive Technologies: Analysis and

Recommendations for Public Policy, at 289 [Apr. 1998]

["Assisted Reproductive Technologies"]; Caplan, Due

Consideration: Controversy in the Age of Medical

Miracles, at 63 [1998]). As science races ahead, it

leaves in its trail mind-numbing ethical and legal

questions (see generally, Robertson, Children of

Choice: Freedom and the New Reproductive

Technologies [1994] ["Children of Choice"]).

The law, whether statutory or decisional, has been

evolving more slowly and cautiously. A handful of

States--New York not among them--have adopted

statutes touching on the disposition of stored embryos

(see, e.g., Fla Stat Annot § 742.17 [couples must

execute written agreement providing for disposition in

event of death, divorce or other unforeseen

circumstances]; NH Rev Stat Annot §§

168-B:13--168-B:15, 168-B:18 [couples must undergo

medical exams and counseling; 14-day limit for

maintenance of ex utero pre-zygotes]; La Rev Stat

Annot §§ 9:121-9:133 [*563] [pre-zygote considered

"juridical person" that must be implanted]). 2

In the case law, onlyDavis v Davis (842 SW2d 588, 604

[Tenn 1992], cert denied sub nom. Stowe v Davis, 507

US 911) attempts to lay out an analytical framework for

disputes between a divorcing couple regarding the

disposition of frozen embryos (see also, York v Jones,

717 F Supp 421 [ED Va]; Del Zio v Columbia Presbyt.

Hosp., 1978 US Dist LEXIS 14450 [US Dist Ct, SD NY,

Apr. 12, 1978, 74 Civ 3588]; AZ v BZ,Mass Probate Ct,

Mar. 25, 1996). Having declared that embryos are

entitled to "special respect because of their potential for

human life" (842SW2d at 597, supra),Davis recognized

the procreative autonomy of both gamete providers,

which includes an interest in avoiding genetic

parenthood as well as an interest in becoming a genetic

parent. In the absence of any prior written agreement

[**179] [***355] between the parties--which should be

presumed valid, and implemented--according to Davis,

2 Recently, the New York State Task Force on Life and the Law issued a comprehensive report, Assisted Reproductive

Technologies, together with recommendations for regulation. The report, following two years of study by the full Task Force,

addresses a wide range of relevant subjects, such as the commercial aspects of what has become a sizable business, and

impacts on children born of assisted reproductive technologies (see also, 1997-1998 NY Senate Bill S 5815 [Nov. 24, 1997]

[requiring that couples specify in writing how embryos are to be disposed of before a facility can accept them for storage]).
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courts must in every case balance these competing

interests, each deserving of judicial respect. In Davis

itself, that balance weighed in favor of the husband's

interest in avoiding genetic parenthood, which was

deemedmore significant than thewife's desire to donate

the embryos to a childless couple.

Although statutory and decisional law are sparse,

abundant commentary offers a window on the issues

ahead, particularly suggesting various approaches to

the issue of disposition of pre-zygotes. Some

commentators would vest control in one of the two

gamete providers (see, e.g., Poole, Allocation of

Decision-Making Rights to Frozen Embryos, 4 Am J

Fam L 67 [1990] [pre-zygotes to party wishing to avoid

procreation];Andrews, The Legal Status of the Embryo,

32 Loy LRev 357 [1986] [woman retains authority when

she desires to implant]). Others would imply a contract

to procreate from participation in an IVF program (see,

e.g.,Note, Davis v. Davis:WhatAbout FutureDisputes?,

26Conn LRev 305 [1993]; Comment, Frozen Embryos:

Towards An Equitable Solution, 46 U Miami L Rev 803

[1992]).

[*564] Yet a third approach is to regard the progenitors

as holding a "bundle of rights" in relation to the

pre-zygote that can be exercised through joint

disposition agreements (see, Robertson, Prior

Agreements for Disposition of Frozen Embryos, 51

Ohio St LJ 407 [1990] ["PriorAgreements "]; Robertson,

In the Beginning: The Legal Status of Early Embryos,

76 Va L Rev 437 [1990] ["Early Embryos"]). The most

recent view--a "default rule"--articulated in the report of

the New York State Task Force on Life and the Law, is

that, while gamete bank regulations should require

specific instructions regarding disposition, no embryo

should be implanted, destroyed or used in research

over the objection of an individual with decision-making

authority (see, Assisted Reproductive Technologies,

op. cit., at 317-320).

Proliferating cases regarding the disposition of embryos,

as well as other assisted reproduction issues, will

unquestionably spark further progression of the law. 3

What is plain, however, is the need for clear, consistent

principles to guide parties in protecting their interests

and resolving their disputes, and the need for particular

care in fashioning such principles as issues are better

defined and appreciated. Against that backdrop we turn

to the present appeal.

B. The Appeal Before Us. Like the Appellate Division,

we conclude that HN1 disposition of these pre-zygotes

does not implicate a woman's right of privacy or bodily

integrity in the area of reproductive choice; nor are the

pre-zygotes recognized as "persons" for constitutional

purposes (see, Roe v Wade, 410 US 113, 162; Byrn v

New York City Health & Hosps. Corp., 31 NY2d 194,

203, appeal dismissed 410 US 949). The relevant

inquiry thus becomes who has dispositional authority

over them. Because that question is answered in this

case by the parties' agreement, for purposes of resolving

the present appeal we [*565] have no cause to decide

whether the pre-zygotes are entitled to "special respect"

(cf., Davis v Davis, 842 SW2d 588, 596-597, supra; see

also, Ethics Comm of Am Fertility Socy, Ethical

Considerations of the New Reproductive Technologies,

46 Fertility & Sterility 1S, 32S [Supp 1 1986]). 4

HN2

[**180] [***356] Agreements between progenitors, or

gamete donors, regarding disposition of their

pre-zygotes should generally be presumed valid and

binding, and enforced in any dispute between them

(see, Davis v Davis, 842 SW2d at 597, supra; see also,

3 Within recent months, for example, the press has carried news of a divorcing New Jersey couple now litigating the

disposition of frozen embryos, with the husband wanting them for implantation in a future spouse and the wife objecting (see,

Booth, Fate of Frozen Embryos Brings N.J. Again to Bioethics Fore:With No Precedent, Court to Decide on Request to Destroy

Fertilized Ova, NJLJ, Mar. 9, 1998, at 1, col 2). And a now-divorced California couple is litigating the issue of support of a child

conceived during their marriage through a donor egg, donor sperm and surrogate mother (see, In re Marriage of Buzzanca, 61

Cal App 4th 1410, 72 Cal Rptr 2d 280 [Ct App 4th Dist]; see also, Hernandez and Maharaj, O.C. Couple Who Used Surrogate

Ruled Parents; Custody: In CloselyWatched Case,Appeals Court Declares That Intent Is More Important Than Biological Ties,

L.A. Times, Mar. 11, 1998, at A1).

4 Parties' agreements may, of course, be unenforceable as violative of public policy (see, e.g.,Domestic Relations Law § 121

[declaring surrogate parenting contracts contrary to policy, void and unenforceable]; Scheinkman, Practice Commentaries,

McKinney's Cons Laws of NY, Book 14, Domestic Relations Law § 122, 1998 Pocket Part, at 255 ["commercial surrogacy

arrangements involve a form of procreation for profit, if not prostitution"]). Significantly changed circumstances also may

preclude contract enforcement. Here, however, appellant does not urge that the consents violate public policy, or that they are

legally unenforceable by reason of significantly changed circumstances.
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Early Embryos, op. cit., 76 Va L Rev at 463-469).

Indeed, parties should be encouraged in advance,

before embarking on IVF and cryopreservation, to think

through possible contingencies and carefully specify

their wishes in writing. Explicit agreements avoid costly

litigation in business transactions. They are all the more

necessary and desirable in personal matters of

reproductive choice, where the intangible costs of any

litigation are simply incalculable. Advance directives,

subject to mutual change of mind that must be jointly

expressed, both minimize misunderstandings and

maximize procreative liberty by reserving to the

progenitors the authority to make what is in the first

instance a quintessentially personal, private decision.

Written agreements also provide the certainty needed

for effective operation of IVF programs (see, Prior

Agreements, op. cit., 51 Ohio St L Rev at 414-418; see

also, Children of Choice, op. cit., at 107, 113).

While the value of arriving at explicit agreements is

apparent, we also recognize the extraordinary difficulty

such an exercise presents. All agreements looking to

the future to some extent deal with the unknown. Here,

however, the uncertainties inherent in the IVF process

itself are vastly complicated by cryopreservation, which

extends the viability of pre-zygotes indefinitely and

allows time for minds, and circumstances, to change.

Divorce; death, disappearance or incapacity of one or

both partners; aging; the birth of other children are but a

[*566] sampling of obvious changes in individual

circumstances that might take place over time.

These factors make it particularly important that courts

seek to honor the parties' expressions of choice, made

before disputes erupt, with the parties' over-all direction

always uppermost in the analysis. Knowing that

advance agreements will be enforced underscores the

seriousness and integrity of the consent process.

Advance agreements as to disposition would have little

purpose if they were enforceable only in the event the

parties continued to agree. To the extent possible, it

should be the progenitors--not the State and not the

courts--who by their prior directive make this deeply

personal life choice.

Here, the parties prior to cryopreservation of the

pre-zygotes signed consents indicating their

dispositional intent. While these documents were

technically provided by the IVF program, neither party

disputes that they are an expression of their own intent

regarding disposition of their pre-zygotes. Nor do the

parties contest the legality of those agreements, or that

they were freely and knowingly made. The central issue

is whether the consents clearly express the parties'

intent regarding disposition of the pre-zygotes in the

present circumstances. Appellant claims the consents

are fraught with ambiguity in this respect; respondent

urges they plainly mandate transfer to the IVF program.

The subject of this dispute may be novel but the

common-lawprinciples governing contract interpretation

are not. HN3Whether an agreement is ambiguous is a

question of law for the courts (see, Van Wagner Adv.

Corp. v S & M Enters., 67 NY2d 186, 191). Ambiguity is

determined by looking within the four corners of the

document, not to outside sources (see,W.W.W.Assocs.

v Giancontieri, 77 NY2d 157, 162-163). And in deciding

whether an agreement is ambiguous courts

"should examine the entire contract and consider the

relation of the parties and the circumstances under

which it was executed. Particular words should be

considered, [**181] [***357] not as if isolated from the

context, but in the light of the obligation as a whole and

the intention of the parties as manifested thereby. Form

should not prevail over substance and a sensible

meaning of words should be sought" ( Atwater & Co. v

Panama R. R. Co., 246 NY 519, 524).

[*567] Where the document makes clear the parties'

over-all intention, courts examining isolated provisions

" 'should then choose that construction which will carry

out the plain purpose and object of the [agreement]' " (

Williams Press v State of New York, 37 NY2d 434, 440,

quotingEmpire Props. Corp. vManufacturers Trust Co.,

288 NY 242, 249).

Applying those principles, we agree that the informed

consents signed by the parties unequivocally manifest

their mutual intention that in the present circumstances

the pre-zygotes be donated for research to the IVF

program.

The conclusion that emerges most strikingly from

reviewing these consents as a whole is that appellant

and respondent intended that disposition of the

pre-zygotes was to be their joint decision. The consents

manifest that what they above all did not want was a

stranger taking that decision out of their hands. Even in

unforeseen circumstances, even if they were

unavailable, even if they were dead, the consents jointly

specified the disposition that would be made. That

sentiment explicitly appears again and again throughout

the lengthy documents. Words of shared
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understanding--"we," "us" and "our"--permeate the

pages. The overriding choice of these parties could not

be plainer: "We have the principal responsibility to

decide the disposition of our frozen pre-zygotes. Our

frozen pre-zygotes will not be released from storage for

any purpose without the written consent of both of us,

consistent with the policies of the IVF Program and

applicable law" (emphasis added).

That pervasive sentiment--both parties assuming

"principal responsibility to decide the disposition of [their]

frozen pre-zygotes"--is carried forward in ADDENDUM

NO. 2-1:

"In the event that we … are unable to make a decision

regarding disposition of our stored, frozen pre-zygotes,

we now indicate our desire for the disposition of our

pre-zygotes and direct the IVF Program to …

"Our frozen pre-zygotes may be examined by the IVF

Program for biological studies and be disposed of by

the IVF Program for approved research investigation as

determined by the IVF Program."

Thus, only by joint decision of the parties would the

pre-zygotes be used for implantation.And otherwise, by

mutual consent they would be donated to the IVF

program for research purposes.

[*568] The Appellate Division plurality identified, and

correctly resolved, two claimed ambiguities in the

consents. The first is the following sentence in

INFORMED CONSENT NO. 2: "In the event of divorce,

we understand that legal ownership of any stored

pre-zygotesmust be determined in a property settlement

and will be released as directed by order of a court of

competent jurisdiction." Appellant would instead read

that sentence: "In the event of divorce, we understand

that legal ownership of any stored pre-zygotes must be

determined by a court of competent jurisdiction." That is

not, however, what the sentence says. Appellant's

construction ignores the direction that ownership of the

pre-zygotes "must be determined in a property

settlement"--words that also must be given meaning,

words that connote the parties' anticipated agreement

as to disposition. Indeed, appellant and respondent did

actually reach a settlement stipulation, reserving only

the issue of the pre-zygotes (the subject of their earlier

consents).

Additionally, while extrinsic evidence cannot create an

ambiguity in an agreement, the plurality properly looked

to the "uncontested divorce" instrument, signed only

weeks after the consents, to resolve any ambiguity in

the cited sentence. Although that instrument never

became operative, it reaffirmed the earlier

understanding that neither party would alone lay claim

to possession [**182] of the pre-zygotes. 5

[***358] Apart from construing the sentence in isolation,

the plurality also read it in the context of the consents as

a whole. Viewed in that light, we too conclude that the

isolated sentence was not dispositional at all but rather

was "clearly designed to insulate the hospital and the

IVF program from liability in the event of a legal dispute

over the pre-zygotes arising in the context of a divorce"

(235 AD2d at 160). To construe the sentence as

appellant suggests--surrendering all control over the

pre-zygotes to the courts--is directly at odds with the

intent of the parties plainly manifested throughout the

consents that disposition be only by joint agreement.

For much the same reason, we agree with the plurality's

conclusion that ADDENDUM NO. 2-1--the

"STATEMENT OF DISPOSITION"--was not strictly

limited to instances of "death or other [*569] unforseen

circumstances." Those are contingencies that would be

resolved by the ADDENDUM, but they are not the only

ones. We reach this conclusion, again, from reviewing

the provisions in isolation and then in the context of the

consents as a whole. While we agree that the words

"death or any other unforeseen circumstances" IN

INFORMEDCONSENTNO. 2 did not create a condition

precedent (235 AD2d at 159), we also note that the

present circumstances--including the parties' inability to

reach the anticipated settlement--might well be seen as

an "unforeseen" circumstance. Moreover, viewing the

ADDENDUM in isolation, there is no hint of the claimed

condition in the document itself. The document is a

free-standing form, separately captioned and separately

signed by the parties. Finally, viewing the issue in the

context of the consents as a whole, as the plurality

noted, "the overly narrow interpretation advocated by

[appellant] is refuted not only by the broad language of

5 As noted by theAppellate Division, unless public policy is violated, parties to a litigation are free to chart their own procedural

course--as they did here. On January 9, 1995, both sides agreed that thematter should be determined on the submissions, and

one week later plaintiff's attorney indicated that the last affidavit had been submitted. "The record upon which wemust rule was

thereby established" (235 AD2d at 162).
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the dispositional provision itself, but by other provisions

of the informed consent document as well" (235 AD2d

at 159).

As they embarked on the IVF program, appellant and

respondent--"husband" and "wife," signing as

such--clearly contemplated the fulfillment of a life dream

of having a child during their marriage. The consents

they signed provided for other contingencies, most

especially that in the present circumstances the

pre-zygotes would be donated to the IVF program for

approved research purposes. These parties having

clearly manifested their intention, the law will honor it.

Accordingly, the order of the Appellate Division should

be affirmed, with costs.

Judges Titone, Bellacosa, Smith, Levine, Ciparick and

Wesley concur.

Order affirmed, with costs.

Page 10 of 10

91 N.Y.2d 554, *569; 696 N.E.2d 174, **182; 673 N.Y.S.2d 350, ***358

Alexis Cirel

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RH4-3R40-003V-B1FM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RH4-3R40-003V-B1FM-00000-00&context=1000516


User Name: Alexis Cirel

Date and Time: Aug 31, 2015 2:12 p.m. EDT

Job Number: 23313683

Document(1)

1. Reber v. Reiss, 42 A.3d 1131

Client/Matter: 01645-001

Narrowed by:

Content Type Narrowed by

Cases -None-

| About LexisNexis | Privacy Policy | Terms & Conditions | Copyright © 2015 | LexisNexis.

Alexis Cirel

http://advance.lexis.com/api/document?id=urn:contentItem:55CS-MJM1-F04J-V007-00000-00&idtype=PID
http://www.lexisnexis.com/about-us/
http://www.lexisnexis.com/en-us/terms/privacy-policy.page
http://www.lexisnexis.com/terms/general.aspx
http://www.lexisnexis.com/terms/copyright.aspx
http://www.lexisnexis.com/


| | Caution

As of: August 31, 2015 2:12 PM EDT

Reber v. Reiss

Superior Court of Pennsylvania

April 11, 2012, Filed

No. 1351 EDA 2011

Reporter
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BRET HOWARD REBER, Appellant v. ANDREA LYNN

REISS,

Subsequent History:Appeal denied byReber v. Reiss,

2012 Pa. LEXIS 2996 (Pa., Dec. 27, 2012)

Prior History: [**1]Appeal from theOrder enteredMay

6, 2011, in the Court of Common Pleas of Chester

County, Civil Division, at No(s): 06-11350. Before

BORTNER, J.

Core Terms

pre-embryos, trial court, procreation, parties, husband

and wife, biological, parenthood, divorce, testing,

cryopreserved, fertilization, undergoing, cancer, issues,

equitable distribution, consent form, destroyed,

embryos, couple, frozen, eggs, balanced approach,

public policy, chemotherapy, marital, argues, courts,

donate, sperm, child support

Case Summary

Procedural Posture

Appellant husband sought review of a final divorce

decree and order of equitable distribution in which the

Court of Common Pleas of Chester County, Civil

Division (Pennsylvania), awarded appellee wife the

frozen pre-embryos created from the husband's sperm

and the wife's eggs.

Overview

Following a diagnosis of breast cancer, the wife was

advised to undergo in vitro fertilization (IVF) to preserve

her ability to conceive a child. The parties underwent

the IVF process resulting in the production of 13

pre-embryos. Following fertilization, the pre-embryos

were then cryopreserved. The wife, now age 44, has no

children and was lead to believe that she could not

conceive naturally. Following the parties' separation,

the husband intentionally conceived a biological son

with another woman. He testified that he intended to

have more children. The parties agreed that the

pre-embryos were marital property subject to equitable

distribution. The trial court did not abuse its discretion in

finding that the wife's inability to achieve biological

parenthood without the use of the pre-embryos was an

interest which outweighed the husband's desire to avoid

procreation. Because neither party signed the portion of

the consent form related to the disposition of the

pre-embryos in the event of divorce or death of one

party, and the parties could not have come to a

contemporaneous mutual agreement regarding the

pre-embryos, the balancing approach was the most

suitable test.

Outcome

The court affirmed the judgment.

LexisNexis® Headnotes

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN1 In vitro fertilization refers to the combination of

male and female gametes to produce a zygote, or

fertilized egg, outside the body, which can be transferred

into the uterus or Fallopian tubes of a woman, not

necessarily the ovum provider, and gestated to term.

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN2 Cryopreservation of human sperm is a

well-established technique. Cryopreservation of human

eggs is also possible; however, the survival rate of eggs

after the freezing and thawing process is relatively low.

Thus, cryopreservation of eggs is relatively seldom

employed.
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Civil Procedure >Appeals > Standards of Review >Abuse

of Discretion

Family Law > ... > Property Distribution > Equitable

Distribution > General Overview

HN3 A trial court has broad discretion when fashioning

an award of equitable distribution. The standard of

review when assessing the propriety of an order

effectuating the equitable distribution ofmarital property

is whether the trial court abused its discretion by a

misapplication of the law or failure to follow proper legal

procedure. An appellate court does not lightly find an

abuse of discretion, which requires a showing of clear

and convincing evidence. It will not find an abuse of

discretion unless the law has been overridden or

misapplied or the judgment exercised was manifestly

unreasonable, or the result of partiality, prejudice, bias,

or ill will, as shown by the evidence in the certified

record. In determining the propriety of an equitable

distribution award, courts must consider the distribution

scheme as a whole. The appellate court measures the

circumstances of the case against the objective of

effectuating economic justice between the parties and

achieving a just determination of their property rights.

Healthcare Law > ... > Reproductive Services >

Reproductive Technology > Artificial Insemination

HN4 Some states first look to any prior agreements

between the parties regarding the disposition of

cryopreserved pre-embryos. Other states apply the

contemporaneous mutual consent model, which

requires the parties to devise a new, contemporaneous

agreement, with the party opposing destruction

responsible for storage fees. A third approach is for the

court to balance the interests of the parties. A proper

balancing analysis requires a court to weight the

interests of each party to the dispute in order to resolve

the dispute in a fair and responsible manner.

Family Law > ... > Property Distribution > Equitable

Distribution > General Overview

HN5 In the context of an equitable distribution of marital

property, a trial court has the authority to divide the

award as the equities presented in the particular case

may require.

Governments > Courts > Judicial Precedent

HN6 On landmark cases and cases of first impression,

it is common for courts to look to outside sources to

formulate an opinion.

Family Law > Child Support > Support Obligations >

General Overview

HN7 In Pennsylvania, a parent cannot bind a child or

bargain away that child's right to support. Nonetheless,

parties can make an agreement as to child support if it

is fair and reasonable, made without fraud or coercion,

and does not prejudice the welfare of the children.

Counsel: Elizabeth A. Gardiner, Philadelphia, for

appellant.

Cheryl A. Young, Norristown, for appellee.

Judges: BEFORE: PANELLA, LAZARUS, and

STRASSBURGER *, JJ. OPINION BY

STRASSBURGER, J.

Opinion by: STRASSBURGER

Opinion

[*1132] OPINION BY STRASSBURGER, J.:

Bret Howard Reber (Husband) appeals from the final

divorce decree and order of equitable distribution in

which the trial court awarded Andrea Lynn Reiss (Wife)

the frozen pre-embryos 1 created fromHusband's sperm

and Wife's eggs. Upon review, we affirm.

Husband and Wife were married on October 12, 2002.

The trial court summarized the relevant facts as follows.

In November 2003, Wife, at the age of 36, was

diagnosed with breast cancer. As a result of the

diagnosis and proposed recommended cancer

treatments, the parties were advised to undergo in

vitro fertilization ("IVF") to preserve Wife's ability to

* Retired Senior Judge assigned to the Superior Court.

1 "It is at this stage of in vitro fertilization (IVF) that a doctor would implant the embryos into a woman's uterus." Molly Miller,

Embryo Adoption: The Solution to an Ambiguous Intent Standard, 94 Minn. L. Rev. 869, 874 (2010).
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conceive a child. 2 To [*1133] accommodate the

IVF process, Wife deferred the

[**2] commencement of her cancer treatment for

several months. 3 In February and March 2004,

Husband and Wife underwent the IVF process

resulting in the production of thirteen pre-embryos

using Husband's sperm and Wife's eggs. 4

***

Following fertilization, the pre-embryos were then

cryopreserved and presently remain frozen and

stored with Reproductive Science Institute of

Suburban Philadelphia, P.C. ("RSI").

After undergoing the IVF process, Wife proceeded

with extensive breast cancer treatments including

two surgeries, eight rounds of chemotherapy and

37 rounds of radiation. Wife has undergone testing

with regard to her ability to have children since her

recovery from cancer and testified that she "was

lead [sic] to believe that I cannot have children

myself as I am."

On December 28, 2006, Husband filed a Complaint

in Divorce. Husband subsequently developed a

relationship with another woman and on January

18, 2008, approximately 18 months after he and

Wife separated, Husband's biological son was born

with this other women [sic]. Husband testified that

this child was conceived intentionally and that he

intends to have more children.

Wife, now age 44, has no children. Wife seeks all

thirteen [**3] pre-embryos for implantation. The

parties agree, as does the [trial] court, that the

pre-embryos are marital property subject to

equitable distribution.

Husband filed an Amended Complaint in Divorce

on July 7, 2008. Service of the Complaint was

accepted on January 26, 2009. Husband filed an

Affidavit under Section 3301(d) on July 23, 2008.

The marriage of the parties is irretrievably broken

and the parties have lived separate and apart for a

period in excess of two years.

[Husband] filed a Motion for the Appointment of a

Special Master on January 27, 2009. Master Lynn

Snyder was appointed on February 9, 2009 and

held a preliminary conference onFebruary 23, 2009.

Master Snyder held a settlement conference on

May 14, 2009. The case did not settle and a

certificate of trial readiness was filed on May 14,

2009. The trial was conducted on February 22,

2010 before Master Snyder.

On August 11, 2010, Master Snyder filed an

AmendedReport andRecommendation addressing

the distribution of the parties' pre-embryos. [That

report provided, in relevant part, that "the

pre[-]embryos be awarded to Husband, who shall

direct RSI that the pre-embryos be destroyed and

discarded forthwith." Master's Amended

[**4] Report, 8/11/2010, at 18.] Wife filed one

Exception to the Master's Amended Report on

August 25, 2010, [which related to the disposition of

the pre-embryos]. Wife filed a Brief in Support of

Exceptions on October 20, 2010. Husband filed a

Brief in Response to [Wife's] Brief in Support of

Wife's Exceptions on November 3, 2010. On

November 10, 2010, the [trial court] heard oral

argument on Wife's exception.

[*1134] Trial Court Opinion, 5/6/2011, at 1-3 (citations

omitted; footnotes added).

After argument, the trial court concluded that while

"ordinarily the party wishing to avoid procreation should

prevail, in our balancing of the facts unique to this case,

we find that Wife's inability to achieve biological

parenthood without the use of the pre-embryos is an

interest which outweighs Husband's desire to avoid

procreation." Trial Court Opinion, 5/6/2011, at 9.

Accordingly, the trial court entered a final decree and

awarded the pre-embryos to Wife as part of the order of

equitable distribution. Final Decree, 5/6/2011, at 3

(unnumbered). Husband filed a timely notice of appeal

and both Husband and the trial court complied with

Pa.R.A.P. 1925.

2 HN1 IVF "refers to the combination of male and female gametes to produce a zygote, or fertilized egg, outside the body,

which can be transferred into the uterus or Fallopian tubes...of a woman, not necessarily the ovum provider, and gestated to

term." 17 Joanne Ross Wilder, WEST'S PENNSYLVANIA LAW FAMILY PRACTICE AND PROCEDURE § 26:3 (7th ed. 2008) (Wilder).

3 We note that Wife testified that she delayed commencement of her cancer treatments for two to three weeks. N.T.,

2/22/2010, at 57.

4 HN2 "Cryopreservation of human sperm is a well-established technique. Cryopreservation of human eggs is also possible;

however, the survival rate of eggs after the freezing and thawing process is relatively low." Wilder, supra. Thus,

[**5] "cryopreservation of eggs is relatively seldom employed." Id.
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On appeal, Husband presents numerous issues for

review. The primary focus for Husband is that the trial

court erred in finding that Wife's interests in procreating

outweighed Husband's interests to avoid unwanted

procreation.

We review an equitable distribution order for an abuse

of discretion. Biese v. Biese, 2009 PA Super 142, 979

A.2d 892, 895 (Pa. Super. 2009).

HN3 A trial court has broad discretion when

fashioning an award of equitable distribution. Our

standard of review when assessing the propriety

[**6] of an order effectuating the equitable

distribution of marital property is whether the trial

court abused its discretion by a misapplication of

the law or failure to follow proper legal procedure.

We do not lightly find an abuse of discretion, which

requires a showing of clear and convincing

evidence. This Court will not find an abuse of

discretion unless the law has been overridden or

misapplied or the judgment exercised was

manifestly unreasonable, or the result of partiality,

prejudice, bias, or ill will, as shown by the evidence

in the certified record. In determining the propriety

of an equitable distribution award, courts must

consider the distribution scheme as a whole. We

measure the circumstances of the case against the

objective of effectuating economic justice between

the parties and achieving a just determination of

their property rights.

Id. (internal citations and quotations omitted).

First, we point out, and both parties agree, that the

contested disposition of frozen pre-embryos in the event

of divorce is an issue of first impression in Pennsylvania.

Trial Court Opinion, 5/6/2011, at 4; Husband's Brief at

10; Wife's Brief at 13. The cryopreservation of

pre-embryos presents [**7] novel legal issues, "primarily

because of the potential for the passage of several

years between fertilization and later transfer and

subsequent birth of the child." Wilder supra. In this

case, Husband and Wife have separated and now

disagree on whether the pre-embryos should be

awarded to Wife for implantation or be awarded to

Husband for either donation to research or destruction.

In determining who should receive these pre-embryos,

we find guidance in the case law from our sister states

that have addressed similar issues. These jurisdictions

have conducted three types of analyses: the contractual

approach, the contemporaneous mutual consent

approach, and the balancing approach.

HN4 Some states first look to any prior agreements

between the parties regarding the disposition of

cryopreserved pre-embryos. See Kass v. Kass, 91

N.Y.2d 554, 696 N.E.2d 174, 673 N.Y.S.2d 350 (N.Y.

1998); Roman v. Roman, 193 S.W.3d 40 (Tex. 2006);

In re Marriage of Dahl & Angle, 222 Ore. App. 572,

194 P.3d 834, 841 (Or. Ct. App. 2008). In all three

cases, the husband and wife signed a consent form

where they agreed that in the event of death or divorce,

any cryopreserved pre-embryos [*1135] would be

destroyed or donated to research. All three courts held

that such an agreement [**8] was enforceable and did

not violate public policy.

When considering a similar issue, the SupremeCourt of

Massachusetts came out differently. See A.Z. v. B.Z.,

431 Mass. 150, 725 N.E.2d 1051 (Mass. 2000). In that

case, the husband and wife utilized IVF and had twins.

Prior to undergoing IVF, they filled in the portion of a

consent form that provided that should the parties

"separate," the wife would attain possession of any

cryopreserved pre-embryos. The husband and wife

subsequently separated and the wife wanted to use

their cryopreserved pre-embryos for herself to have

more children. Husband objected. The Supreme Court

concluded that husband and wife never intended the

agreement to be binding as an agreement between the

two of them, the term "separation" is legally

distinguishable from "divorce," and the consent form

was ambiguous. Id. at 1056-7. Thus, the Court declined

to enforce the agreement.

Furthermore, the Supreme Court of Massachusetts

opined in dictum that "even had the husband and the

wife entered into an unambiguous agreement between

themselves regarding the disposition of the frozen

pre-embryos, [they] would not enforce an agreement

that would compel one donor to become a parent

against [**9] his or her will." Id. at 1057. Enforcement of

such a contract against the will of one party, the

Supreme Court concluded, would violate public policy.

Id. at 1058.

The Supreme Court of Iowa applied the

contemporaneous mutual consent model. See In re

Marriage of Witten, 672 N.W.2d 768 (Iowa 2003). In

that case, the informed consent agreement allowed for

the distribution of the pre-embryos only upon consent

and agreement of both parties. At trial, wife wanted
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custody of the pre-embryos for implantation in herself or

a surrogate. Husband wanted them to be donated to

another couple. The Iowa court concluded that it violated

public policy to enforce judicially an "agreement

between a couple regarding their future family and

reproductive choices." Id. at 782 (emphasis in original).

The Court then held that the best approach in this case

was to require the two parties to devise a new,

contemporaneous agreement, 5with the party opposing

destruction responsible for storage fees. Id. at 783.

A third approach is for the court to balance the interests

of the parties. The first [**10] state to do this was

Tennessee.SeeDavis v. Davis, 842 S.W.2d 588 (Tenn.

1992). In that case, the husband and wife pursued

fertility treatments for many years prior to the creation of

the frozen pre-embryos at issue. Upon divorce, the

parties disputed who controlled the pre-embryos. The

wife wanted to donate them to another infertile individual

for use and husband wanted to discard them. 6 The

Supreme Court of Tennessee determined that a proper

analysis required it to "weigh the interests of each party

to the dispute...in order to resolve that dispute in a fair

and responsible manner." Id. at 591. The husband

testified that he was "vehemently opposed to fathering

a child that would not live with both parents" due to his

own parents' history of divorce. Id. at 604. He was also

opposed to donating the pre-embryos to another couple

whose marriage might end in divorce.

On the other hand, wife wanted to donate them to

another couple because otherwise she would have the

"burden of [*1136] knowing that the lengthy IVF

procedures she underwent [**11] were futile." Id. The

Supreme Court of Tennessee used a balancing

approach and concluded that husband's interest

outweighed wife's in this case, and further noted that

"[t]he case would be closer if [wife] were seeking to use

the pre-embryos herself, but only if she could not

achieve parenthood by any other reasonable means."

Id.

When confronted with a similar issue, New Jersey also

applied a balancing approach. In J.B. v. M.B., 170 N.J.

9, 783 A.2d 707 (N.J. 2001), the wife utilized IVF and

had given birth during the course of themarriage.When

the parties separated, the husband wanted control over

the frozen pre-embryos for use by a surrogate. The wife

wanted the pre-embryos to be discarded. The Supreme

Court concluded that, in this instance, wife's right not to

procreate or be forced into parenthood outweighed

husband's right to procreate where husband could still

procreate without wife's involvement (the fertility issues

which led to the couple's use of IVF in the first place

were due to issues associated with the wife). Id. at 717.

Notably, one justice wrote a concurring opinion stating

that "the same principles that compel the outcome in

this case would permit an infertile party to assert

[**12] his or her right to use a pre[-]embryo against the

objections of the other party, if such use were the only

means of procreation." Id. at 720 (Verniero, J.

concurring).

In this case, we need not decide whether to adopt one

approach or another. Both the master and the trial court

applied the balancing approach because neither party

had signed the portion of the consent form related to the

disposition of the pre-embryos in the event of divorce or

death of one party. Also, it was quite obvious that

Husband and Wife could not come to a

contemporaneous mutual agreement regarding the

pre-embryos. Accordingly, we agree that the balancing

approach is the most suitable test. Nonetheless,

Husband argues that the trial court should have

enforced a provision in the consent form that the

pre-embryos would be destroyed after three years.

Husband's Brief at 10. We disagree.

Prior to undergoing IVF, Husband and Wife signed a

form entitled Informed Consent for Cryopreservation

and Storage of Embryos. Wife signed as the Patient

and Husband signed as the Partner. The form provided

that the "[m]aximum duration of embryos storage for

each group or partial group of embryos is not to exceed

three years." Informed [**13] Consent, p.2.

The section of the informed consent regarding the

duration of storage cannot be read as an agreement

between Husband andWife to destroy the pre-embryos

at the end of three years; rather, it is an agreement

between the two of them and RSI about the storage of

the pre-embryos. Furthermore, the contract also

provided that RSI would send a notice of intent to

destroy the pre-embryos via certified mail when it came

5 This approach strikes us as being totally unrealistic. If the parties could reach an agreement, they would not be in court.

6 Initially, wife wanted to use the pre-embryos for herself, but during the course of litigation, she remarried and no longer

wished to use them for herself.
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time to destroy them. Both Husband and Wife testified

that they had not received such notice. N.T., 2/22/2010,

at 44, 59. Accordingly, Husband had no reasonable

expectation that the pre-embryos would be destroyed.

Because the parties never agreed to a disposition for

the pre-embryos in the event of death or divorce,

Husband's contention that the trial court erred by not

applying the three-year destruction provision is without

merit.

We must now determine whether the trial court erred in

its application of the balancing approach. To that end,

we are left with the same questions the Supreme Court

of Tennessee faced in Davis supra, where "there was

initially no agreement between the parties concerning

disposition of the pre[-]embryos under the

circumstances of this [**14] case; there has been no

[*1137] agreement since; and there is no formula in the

Court of Appeals opinion for determining the outcome if

the parties cannot reach an agreement in the future."

Davis, 842 S.W.2d at 598.

We first note that HN5 "[i]n the context of an equitable

distribution of marital property, a trial court has the

authority to divide the award as the equities presented

in the particular case may require." Schenk v. Schenk,

2005 PA Super 266, 880 A.2d 633, 639 (Pa. Super.

2005). 7 Here, the trial court held that "because Wife

cannot achieve genetic parenthood otherwise, we

conclude that Wife's interest in biological procreation

through the use of these pre-embryos outweighs

Husband's professed interest against procreation." Trial

Court Opinion, 5/6/2011, at 9. We agree.

Wife's Interests in Procreation

This case presents a compelling circumstance not at

issue in cases resolved by our sister states the trial

court concluded that Wife has no ability to procreate

biologically without the use of the disputed pre-embryos.

Trial [**15] Court Opinion, 5/6/2011, at 10. Husband

disagrees with a number of aspects of this conclusion.

He argues the evidence was insufficient to support this

finding. Husband's Brief at 9, 15. He also argues that

Wife should have produced medical evidence or a

medical expert to verify this contention. Id. at 10, 15.

Husband also argues that the "trial court erred and

abused its discretion inmaking credibility determinations

on [Wife's] exceptions to theMaster's recommendation."

Id. at 16. Husband's arguments do not entitle him to

relief.

At the Master's hearing, Wife testified that she does not

"think it is possible" for her to have a biological child.

N.T., 2/22/2010, at 56. Upon questioning by the Master

about any results of medical testing, Wife stated, "I was

[led] to believe that I cannot have children myself as I

am." Id. at 74. Furthermore, Wife testified that she

underwent IVF only after shewas diagnosedwith breast

cancer, after consultation with her doctor, and then she

delayed chemotherapy by two to threeweeks to undergo

the process. Id. at 53, 57.

The Master offered the following conclusions based on

Wife's testimony at the hearing:

It is recognized that opportunities of conceiving

[**16] decrease after age forty. And this Master is

aware of the potential ramifications of her cancer

treatments. That being said, Wife did not offer any

medical testimony as to her inability nor did she

testify to any testing 8 that would lead her to

conclude a natural pregnancy is medically

unlikely.... [*1138] While conceiving naturally may

be extremely difficult, both adoption and foster

children are found to be reasonable means of

achieving parenthood...

Amended Report of the Master, 8/11/2010, at 18.

7 Neither Husband nor Wife raises any issue related to the fact that the master and trial court treated the pre-embryos as

marital property. Accordingly, we will not disturb that finding.

8 This statement by the Master is unsupported by the record. At the hearing, when Wife tried to testify about her medical

testing, Husband objected and the Master sustained the objection.

[Counsel for Wife]: Do you know what impact of all that radiation and chemotherapy had on your body?

[Wife]: To some extent. It took me awhile to get back to feeling healthy and not be tired. Those were my own physical

obligations and limitations. But afterwards I did have some testing done and they did say that —

[Counsel for Husband]: Objection. She can't testify to medical —

Master Snyder: Sustained.

[Counsel for Wife]: What kind of testing?
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The trial court offered the following analysis:

Wife provided sufficient testimony that these thirteen

pre-embryos were her only viable option to achieve

genetic parenthood. Wife testified that she had

Stage 3B cancer requiring a biopsy, two surgeries,

eight rounds of chemotherapy and 37 rounds of

radiation. After receiving her cancer diagnosis and

upon suggestion of her doctor, she and Husband

went through the IVF process [**18] in order to

preserve Wife's ability to conceive a child. Upon

questioning by the Master as to whether she had

medical tests done which lead her to believe that

she was incapable of having children, Wife testified

that she had tests done after her recovery and that

she could not have children.

Trial Court Opinion, 8/15/2011, at 2.

Both the Master and trial court essentially concluded

that Wife's doctors informed her that it would be highly

unlikely, if not impossible, for her to become pregnant

after undergoing chemotherapy treatments. After all, it

is well known that "[l]ife-preserving treatments such as

chemotherapy and radiation threaten fertility[.]" Gregory

Dolin, M.D., J.D. et. al., Medical Hope, Legal Pitfalls:

Potential Legal Issues in the Emerging Field of

Oncofertility, 49 Santa Clara L. Rev. 673, 683 (2009).

Furthermore, Wife's age is a factor. Accordingly, Wife's

testimony was sufficient to support the conclusion; the

trial court did not make a credibility determination; and

additional medical evidence or testimony was

unnecessary in this case.

Husband also argues the trial court erred in concluding

that Wife had no other reasonable opportunities to

become a parent. Husband's [**19] Brief at 17-19.

Specifically, Husband contends that both adoption and

foster parenting were available to Wife. Id.

First, we point out, that our consideration is in Wife's

interest to procreate as opposed to achieving any sort

of parenthood. Furthermore, with regard to having a

biological versus a non-biological child, Wife testified

that she "always believed that [she] would have

children." N.T., 2/22/2010, at 56. She stated, "I always

wanted to have children. I wouldn't have gone

through...the whole IVF thing if I hadn't wanted

children.... And I wanted that experience of being

pregnant and that closeness, that bond." Id.

There is no question that the ability to have a biological

child and/or be pregnant is a distinct experience from

adoption. Thus, simply because adoption or foster

parenting may be available to Wife, it does not mean

that such options should be given equal weight in a

balancing test. Adoption is a laudable, wonderful, and

fulfilling experience for those wishing to experience

parenthood, but there is no question that it occupies a

different place for a woman than the opportunity to be

pregnant and/or have a biological child. As a matter of

[*1139] science, traditional adoption [**20] does not

provide a woman with the opportunity to be pregnant.

Even if adoption was not a distinct experience from the

opportunity to procreate biologically, we agree with the

[Wife]: Bodily functions, just a measurement chart to see where my body, what [**17] levels are up and down, I guess,

through various specialists.

N.T., 2/22/2010, at 54.

Master Snyder also inquired into this area:

Master Snyder: Have you had any kind of testing done since your recovery that would lead you to believe that you are

incapable of having children?

[Counsel for Husband]: Your Honor, I would object because it is their burden to produce medical evidence. That hasn't

been done in this case.

[Counsel for Wife]: She can testify as to whether she had tests done.

[Wife]: I have had tests done.

Master Snyder: Objection is overruled. And obviously, you can't give me any kind of medical opinion, but do you have

reason to believe that [you] would or would not be successful?

[Wife]: I was [led] to believe that I cannot have children myself as I am.

Id. at 73-74.
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trial court's conclusion that adoption is not a practical

option for Wife. Trial Court Opinion, 5/6/2011, at 11-12.

At the hearing, Wife testified to the following:

I would probably have to go outside the country to

adopt. And, additionally, because of my health

history, a lot of birth parents or agencies in foreign

countries would look down on that, despite the fact

I have been given a clean bill of health.

N.T., 2/22/2010, at 55.

Adoption is a complicated process. "There are three

routes by which one may adopt a child. None [is] risk or

burden-free and the burdens are multiplied for aging

single women." Ellen Waldman, The Parent Trap:

Uncovering theMyth of "CoercedParenthood" in Frozen

Embryo Disputes, 53Am. U. L. Rev. 1021, 1056 (2004).

Waldman then goes on to discuss the public, private,

and international routes for adoption, all of which pose

significant obstacles to Wife. She notes that in terms of

public adoption, there are many more adoptive parents

than children available for adoption. 9 Furthermore,

when [**21] public adoption agencies do have a "child,

they first look to place that child with a married couple

and will only look to a single person as a secondary

option." Id. at 1057. Additionally, there are issues for

older, single women when it comes to private adoption.

She notes that "all private agencies have their own

requirements regarding age, marital status and income

that may exclude older singlemothers." Id. at 1058. The

same holds true for foreign adoption, which leads

Waldman to conclude that "[a]doption, especially for

single older women, is an expensive process fraught

with the potential for protracted delay and ultimate

disappointment." Id. at 1059. 10

[*1140] Thus, we conclude that Wife's compelling

interests in using the pre-embryos include the fact that

these pre-embryos are the option that provides her with

what is likely her only chance at genetic parenthood and

her most reasonable chance for parenthood at all. We

now turn to consider Husband's interests in avoiding

unwanted procreation.

Husband's Interests toAvoidUnwantedProcreation

Husband makes several arguments that the trial court

erred in the weight it applied to his reasons for avoiding

unwanted procreation with the pre-embryos. Husband

contends that he opposes Wife's use of these

pre-embryos for procreation because he, himself, was

adopted and hewould not want any of his children not to

know [**24] his or her biological father. Husband's Brief

at 29-30.

Husband's concerns, based on his own life experiences,

are not unreasonable. However, we agree with the trial

9 This finding could depend upon a parent's desired characteristics in a child. For example, "[a]lthough the supply of

nondevelopmentally delayed newborns available for adoption in the United States is low, the number of older children and

special needs children waiting for adoption is quite high." I. Glenn Cohen, The Right Not to Be A Genetic Parent?, 81 S. Cal.

L. Rev. 1115, 1189 (2008).

10 Husband criticizes the trial court's reliance on this particular law review article because it is a secondary source, was not

part of the [**22] record, and was not entered into evidence. Husband's Brief at 19. Such contentions are without merit.

Although Husband criticizes the trial court's reliance, he does not provide any other relevant information to show that either the

trial court was incorrect in its reliance or that the article itself was incorrect.

Furthermore, other law review articles confirm the findings cited in the law review article at issue. See also Sara C. Mills,

Perpetuating Ageism Via Adoption Standards and Practices, 26 Wis. J.L. Gender & Soc'y 69, 70 (2011) ("[M]any adoption

agencies set age limits for applicants and some courts have denied placement due to an adoptive parent's age."); Jehnna Irene

Hanan, The Best Interest of the Child: Eliminating Discrimination in the Screening of Adoptive Parents, 27 Golden Gate U. L.

Rev. 167, 168 (1997) ("Until recently, states not only allowed but required agencies to screen out parents who were not the

same race as the children they wished to adopt. Most states still allow similar discrimination on the basis of the age or marital

status of potential adoptive parents.").

Finally, HN6 in landmark cases and cases of first impression, it is common for courts to look to outside [**23] sources to

formulate an opinion. For example, in Brown v. Bd. of Ed. of Topeka, Shawnee County, Kan., 347 U.S. 483, 494, 74 S. Ct.

686, 98 L. Ed. 873 (1954), the Supreme Court of the United States looked to "modern authority" regarding the psychological

effect of prejudice and racial discrimination. Id. at fn. 11.

We, too, reviewed these articles and alternate authorities and conclude, in light of Wife's testimony, that they accurately depict

Wife's prospects for adoption. Accordingly, Husband is not entitled to relief.
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court that these concerns are ameliorated by the fact

that "Wife has agreed to permit Husband to be involved

in the child's life, if he so desires." Trial Court Opinion,

5/6/2011, at 11.Wife's testimony at themaster's hearing

supports this conclusion.

Q: And [Husband] also testified if you had a child,

he would want to participate, if there was a child, he

would want to participate in raising it. How do you

feel about that?

A: That's fine. I would want him, his parents to be

involved as well. Because I feel that would be good

for the child.

Q: You haven't had a lot of communication since

you've separated?

A: I know, but I haven't seen any reason.

Q. But you don't have a child with him yet?

A: Correct.

Q: Even if he was not financially responsible or not

paying you support, would you have any objection

to him seeing the child?

A: No.

N.T., 2/22/2010, at 59. Thus, Husband will have the

option to be part of the child's life, alleviating his

concerns about the child not being able to find out about

his or her biological father.

Furthermore, [**25]Husband argues that he only agreed

to participate in IVF as a "safeguard," and he never

intended actually to have a child with Wife. Husband's

Brief at 22-23. The trial court offered the following

analysis about the weight it gave this argument.

We believe that Husband implicitly agreed to

procreate with Wife when he agreed to undergo

IVF, signed the consent form, provided sperm for

the creation of the pre-embryos, and agreed to the

fertilization causing the pre-embryos to be created.

The use of the pre-embryos was never made

contingent upon the parties remaining married. In

fact, when provided the opportunity to resolve the

fate of the pre-embryos in the event of divorce,

neither party completed that portion of the IVF

consent form.

Trial Court Opinion, 5/6/2011, at 10. Husband voluntarily

provided Wife sperm when her doctors suggested she

undergo IVF to preserve her fertility. To the extent

Husband only considered his participation in IVF a

"safeguard" for Wife, the only reason one undergoes

IVF is to have a child. Clearly, Husband knew the

potential result of his participation in IVF was going to

be a child at some point in the future. The safeguard

was to guard against the very situation [**26] where

Wife [*1141] could not have a biological child. That is

the situation she is in now.

Husband also contends that the prospective child would

be a financial burden for him, and the trial court erred in

concluding it had full equity power to rely on Wife's vow

not to seek financial support from Husband if a child is

born. Husband's Brief at 26-27. Husband's concerns

must be considered in light of Wife's agreement to do

her best to assure that Husband never has to pay to

support the child or children.

The trial court questioned counsel for Wife extensively

on this issue at argument.

[Counsel for Wife]: [Husband] is afraid of the

financial repercussions, but we put it right on the

record, we put over and over again that we will do

whatever it takes to make sure that there will be no

financial repercussions. We agree to an indefinite

alimony award of a dollar a year modifiable in the

event my client ever filed for child support and we

specified that amount will be 30 percent higher than

any child support award agreed to. I don't believe

that's against public policy. I believe it would stand.

THE COURT: What if she passed away?

[Counsel for Wife]: Your Honor, [Husband] would

not be obligated to [**27] take care of this child if

she passed away. He would have the right to have

custody.

THECOURT: How about enforcing the dollar a year

modifiable alimony if she passed away?

[Counsel for Wife]: She has family and friends that

could raise this child. I acknowledge that that may

not be ideal, especially for [Husband], whomay feel

an obligation to raise his own child, not have that

child raised by a third party. But she could make a

life insurance award so that there was money in

trust that could be payable to [Husband] as

reimbursement for any child support he had to pay

for a third party.

THE COURT: Is she willing to do that?
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[Counsel for Wife]: Yes, absolutely, she will do

whatever financially it takes to make sure that

[Husband] is whole and she can she has retirement

accounts. Your Honor knows the assets from the

rest of this case and she would put all of that aside

in escrow in the event of her death, along with any

life insurance she may have, to make [Husband]

whole if any third party filed for child support.

N.T., 11/10/2010, at 10-11.

Rather than making a determination about issues

surrounding child support, the trial court concluded that

"any attempt to decide these issues nowwould [**28] be

speculative." Trial Court Opinion, 5/6/2011, at 12. The

trial court went on to say that in its "overall balancing of

the parties' interests, we have considered all the

evidence presented, including Wife's 'vow' not to seek

Husband's financial support for a child, but no reliance

is placed on such a vow." Trial Court Opinion, 8/15/2011,

at 7.

We recognize that HN7 "[i]n Pennsylvania, a parent

cannot bind a child or bargain away that child's right to

support." Kesler v. Weniger, 2000 PA Super 2, 744

A.2d 794, 796 (Pa. Super. 2000). Nonetheless, we have

also held that "under Roberts [v. Furst, 385 Pa. Super.

530, 561A.2d 802 (Pa. Super. 1999)], parties canmake

an agreement as to child support if it is fair and

reasonable, made without fraud or coercion, and does

not prejudice the welfare of the children." Kraisinger v.

Kraisinger, 2007 PA Super 197, 928 A.2d 333, 340

(Pa. Super. 2007). Accordingly, we conclude the trial

court did not err in the weight it gave toWife's vow not to

seek support; the trial court did not rely on the vow and

appropriately left open such a [*1142] determination

until the issue becomes an actual case or controversy

before the court.

Finally, Husband makes an overarching argument that

it is against Pennsylvania public policy [**29] to force

him to procreate with Wife when he does not want to do

so. Husband's Brief at 27-29. However, we agree with

the trial court that Pennsylvania public policy is silent on

the issue of forced procreation under these

circumstances. There is no Pennsylvania case law at

this time to guide us in these circumstances.

This situation, in some states, hasmoved from the state

courts to the state legislatures. 11 However, unless and

until our legislature decides to tackle this issue, our

courts must consider the individual circumstances of

each case. In this case, because Husband and Wife

never made an agreement prior to undergoing IVF, and

these pre-embryos are likely Wife's only opportunity to

achieve biological parenthood and her best chance to

achieve parenthood at all, we agree with the trial court

that the balancing of the interests tips in Wife's favor.

Thus, we affirm the order of the trial court awarding the

pre-embryos to Wife.

Order affirmed. Jurisdiction relinquished.

11 See Fla. Stat. Ann. § 742.17(2) (West 2012) ("Absent a written agreement, decision making authority regarding the

disposition of pre[-]embryos shall reside jointly with the commissioning couple."); Tex. Fam. Code Ann. § 160.706(b) (Vernon

2011) ("The consent of a former spouse to assisted reproduction may be withdrawn by that individual [**30] in a record kept

by a licensed physician at any time before the placement of eggs, sperm, or embryos.").
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Case Summary   
Procedural Posture 
Appellant surrogate sought review of a judgment of the 
United States District Court for the Eastern District of 
Michigan, which granted summary judgment in favor of 
appellee broker in surrogate's negligence action based 
upon affirmative duties to protect her from harm. 

Overview 
In a case of first impression, a surrogate mother sued 
the broker who arranged the artificial insemination and 
surrogacy, after her child was born with an incurable 
disease, claiming that she had been infected by the 

prospective father's semen and that the failure of the 
broker to test him was negligence. The trial court 
granted summary judgment to the broker, finding there 
was no duty owed by the broker in a surrogacy 
arrangement. On appeal, the court reversed and 
remanded for a jury trial on the negligence of the broker 
and other legal and medical professionals involved in 
the arrangement. The court found that the broker and 
other professionals had a "special relationship" with the 
surrogate which gave rise to affirmative duties to reduce 
the risk of harm to the child and the surrogate mother. 
The court found that such arrangements necessarily 
included the exchange of bodily fluids and other risks of 
disease which the broker should have protected against 
as the party in control of the medical and contractual 
arrangements. An affirmative duty in a special 
relationship was imposed because the broker assumed 
a special role and expected a profit from it. 

Outcome 
The court reversed and remanded for a jury 
determination of whether the broker exercised a high 
degree of care in his duty to protect the surrogate from 
harm because he was the party in control of the 
arrangements and had undertaken a special role in the 
transactions. 

LexisNexis® Headnotes   

Governments > Courts > Common Law 
Torts > ... > Types of Losses > Loss of 
Consortium > Children & Parents 
Torts > Negligence 

HN1 In negligence cases involving changed 
circumstance or changed social policy or new levels of 
risk, common law courts are responsible for developing 
the law. The law of negligence was created by common 
law judges and, therefore, it is unavoidably the court's 
responsibility to continue to develop or limit the 
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development of that body of law absent legislative 
direction. 
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employs on the one hand, and a surrogate mother and 
contracting father on the other hand is a "special 
relationship" within the context of negligence law. This 
special relationship gives rise to affirmative duties to act 
on the part of a surrogacy broker and program 
participants in order to reduce the risk of harm to the 
child and to the surrogate mother and the contracting 
father. This duty to act is similar to that imposed on 
parties to other specialized relationships who have 
undertaken a special task, sometimes perilous, and who 
must therefore carry it out with a high degree of 
diligence and deliberation in order to avoid harm to 
participants in the undertaking. 

Torts > ... > Elements > Duty > General Overview 
Torts > ... > Affirmative Duty to Act > Types of Special 
Relationships > General Overview 

HN4 Courts traditionally have imposed an affirmative 
duty in special relationship cases because the person 
upon whom the duty to act is imposed has assumed 
some special task or role and expects a benefit or profit. 
Affirmative duties are imposed only in situations where 

the one under the duty to act has voluntarily brought 
himself into a certain relationship with others from which 
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HN5 The duty owed in a special relationship is often 
based on a two party relationship under which one 
delivers a service and the other pays for the service, for 
example the proprietor and patron or innkeeper and 
guest. That feature is not essential however. The duty 
may be founded on a relationship between two persons 
but the protective action required may be for the 
protection of a third person. The benefit or profit 
expected may or may not be provided by the person to 
whom the affirmative duty to protect is owed. 

Torts > ... > Elements > Duty > General Overview 
Torts > ... > Duty > Affirmative Duty to Act > Creators of 
Foreseeable Peril 
Torts > ... > Affirmative Duty to Act > Types of Special 
Relationships > General Overview 

HN6 Courts impose a duty to protect in special 
relationships because one party is in control and the 
other has entrusted himself to the party in control. 
Further, a relation of "confidence" often characterizes 
such relationships. In analyzing special relationships 
and deciding whether one person has a duty to aid or 
protect another, courts also look to whether the 
defendant created any hazard which did not already 
exist, or increased existing hazards by either taking or 
not taking certain steps. 

Governments > Local Governments > Claims By & Against 
Torts > ... > Elements > Duty > General Overview 

HN7 Although affirmative duties in negligence law are 
imposed by operation of law, a contract frequently 
operates in the background and the specific obligations 
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may and frequently do arise out of a contractual 
relationship. However, the contract creates only the 
relation out of which arises the common-law duty to 
exercise ordinary care. The contract merely creates the 
state of things which furnishes the occasion of the tort. 
As a result the existence of a contract is ordinarily a 
relevant factor, competent to be alleged and proved in a 
negligence action to the extent of showing the 
relationship of the parties and the nature and extent of 
the common-law duty on which the tort is based. 
Nevertheless, the contract by itself does not create the 
duty, and these affirmative duty cases are said to retain 
their fundamental tort identity. 

Civil Procedure > Appeals > Summary Judgment 
Review > General Overview 
Evidence > ... > Testimony > Expert Witnesses > General 
Overview 
Torts > ... > Elements > Duty > General Overview 

HN8 The malpractice requirement of expert witness 
testimony does not apply in circumstances involving 
negligence liability of those who undertake to operate a 
surrogacy program. 
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Opinion by: MERRITT  

Opinion  

 [*263]  MERRITT, Chief Judge. The Michigan legislature 
by statute has now criminalized "surrogate" parent 
contracts under which a woman agrees to give birth and 
then to transfer her child to another for a fee. 1 [**4]  
Prior to the enactment of the statute, the defendant, 
Noel Keane, as a broker, engaged Judy Stiver under 
such a contract to have a baby for Alexander Malahoff. 
Judy Stiver was artificially inseminated with Malahoff's 
semen, and a baby, Christopher, was born. By mistake, 
however, Stiver's husband was the father, not Malahoff. 
 [**3]  Christopher Stiver had an active cytomegalovirus 
(CMV) infection when he was born, secreting CMV in 
his urine. 2 [**5]  He was diagnosed as suffering from 

                                                 
1 The statute, known as the "Surrogate Parenting Act," 
declares that "[a] person shall not enter into, induce, arrange, 
procure, or otherwise assist in the formation of a surrogate 
parentage contract for compensation." Mich. Comp. Laws 
Ann. § 722.859(1). The statute makes participation in a 
surrogacy contract for compensation a misdemeanor, 
punishable by a fine not greater than $ 10,000 or 
imprisonment for not more than a year or both. See id. at 
section (2). A person who arranges or procures such a 
contract "is guilty of a felony punishable by a fine of not more 
than $ 50,000 or imprisonment for not more than 5 years, or 
both." Id. at section (3). Such contracts are "void and 
unenforceable as contrary to public policy." Mich. Comp. Laws 
Ann. § 722.855. The statute's main provisions became 
effective Sept. 1, 1988. 
2 Cytomegalovirus was first isolated in 1956. Starr, 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-97B1-6RDJ-8457-00000-00&context=1000516
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cytomegalic inclusion disease (CID) at birth. 3 He was 
born microcephalic and suffers from hearing loss, 
mental retardation, and severe neuro-muscular 
disorders. No one disputes that Christopher's 
cytomegalic inclusion disease resulted from Judy 
Stiver's exposure to and contraction of cytomegalovirus, 
probably near the time of conception or early during her 
pregnancy. 4 [**6]  Cytomegalovirus  [*264]  can be 

                                                                                     
Cytomegalovirus, 26 PEDIATRIC/CLINICS OF NORTH 
AMERICA 283 (1979). "Cytomegalovirus is a DNA virus 
belonging to the herpesvirus family." Id. Once contracted, 
CMV "probably remains latent in the body for life." Id. The 
incidence of CMV in the United States population is 
widespread: 10 - 30% of children have the infection by age 10; 
60 - 90% of the population have been infected by age 60. 
Nevertheless, 20 - 50% of women of childbearing age are still 
susceptible to contracting the infection. Id. at 284. CMV has 
been found in saliva, urine, tears, respiratory excretions, 
cervical secretions and semen. Id. "Cytomegalovirus (CMV) is 
currently recognized as the leading cause of congenital viral 
infection involving 0.5% to 2.4% of all live births." See Record, 
Document 45, for Pass, et al., Outcome of Symptomatic 
Congenital Cytomegalovirus Infection: Results of Long-
Term Longitudinal Follow-up, 66 PEDIATRICS 758-62 
(1980). Christopher's secreting CMV in his urine when he was 
born indicates that he contracted the infection in utero rather 
than when he was passing through the birth canal. See 
Record Document 45 for Waner, et al., Cytomegalovirus 
(Chapter 833) of MANUAL OF CLINICAL IMMUNOLOGY, 2D 
AT 626. 
3  See Record Document 74. Of the 0.5% to 2.4% of children 
with CMV at birth, 5 - 10% have a serious illness known as 
cytomegalic inclusion disease (CID). Bale, et al., Congenital 
Cytomegalovirus Infection: Information for Educational 
Personnel, 140 AMERICAN JOURNAL OF DISEASES OF 
CHILDREN 128 (1986). "Cytomegalic inclusion disease, which 
is caused by CMV, represents the most common, serious 
congenital (occurring before birth) illness due to an infectious 
agent." Id. Infants with CID "can have damage to numerous 
body organs, including the lungs, liver, spleen, heart and 
brain" with the most serious consequence "damage done to 
the developing nervous system." Id. In one study of thirty-four 
patients born with congenital CMV and symptomatic at birth, 
ten died. Of the 23 surviving patients with follow-up exams, all 
but two had central nervous system or auditory handicaps. 
Microcephaly occurred in 16, mental retardation in 14, hearing 
loss in 7, and neuromuscular disorders in 8. See Record 
Document 45 for Pass, supra n.3, at Abstract. 
4 Because Christopher's problems are so severe, it is likely 
that Judy Stiver had a primary or first infection with CMV early 
during her pregnancy with Christopher. See Record 
Document 45, including article concerning relative severity of 
congenital infections following primary and recurring 
infections: Stagno, et al., Congenital Cytomegalovirus 

sexually transmitted, 5 [**7]  although it is also 
transmitted through other body fluids. 6 

The Stivers believe the source of Judy Stiver's exposure 
was Alexander Malahoff's semen, and have sued Keane 
and four doctors and a lawyer who participated in 
Keane's surrogacy program for negligence. The 
defendants defend generally on two grounds: (1) that 
they owed no duty of care to the Stivers and (2) that the 
Stivers cannot prove the program caused their harm. 

                                                                                     
Infection, 306 THE NEW ENGLAND JOURNAL OF 
MEDICINE 945 (1982). Contraction at the time of or early in 
pregnancy is consistent with the severe damage to 
Christopher. See Deposition of Dr. Dyke, Record Document 
164, e.g., at 36 and 75-76. 
5 See Record Document 182, attachment of medical 
testimony, asserting that CMV is sexually transmitted. As early 
as 1972 it had been recognized that semen could carry CMV 
and it was postulated that CMV may be "transmitted by 
venereal contact." Lang, et al., Demonstration of 
Cytomegalovirus in Semen, 287 NEW ENGLAND JOURNAL 
OF MEDICINE 756-58, 1972. The same researchers later 
concluded that the "prolonged asymptomatic presence of 
cytomegalovirus in semen may result in unrecognized 
venereal transmission of the virus." Lang, et al., 
Cytmegalovirus in Semen, 291 THE NEW ENGLAND 
JOURNAL OF MEDICINE 121-13 (1974). A year later the 
researchers reiterated their demonstration of "the presence 
and persistence of cytomegalovirus (CMV) in human semen" 
and their report that CMV "may be venereally transmitted." 
Lang, et al., Cytomegalovirus in Semen: Observations in 
Selected Populations, 132 THE JOURNAL OF INFECTIOUS 
DISEASES 472-73 (1975). See also Drew, et al., Prevalence 
of Cytomegalovirus Infection in Homosexual Men, 143 
THE JOURNAL OF INFECTIOUS DISEASES 188-92 
(1981)(noting the increasing evidence that cytomegalovirus 
(CMV) infections can be sexually transmitted and that "sexual 
transmission is an important mode of spread of CMV"). 
Continuing research confirmed the venereal/sexual 
transmission of the infection. See Biggar, Seminal Fluid 
Excretion of Cytomegalovirus Related to 
Immunosuppression in Homosexual Men, 286 BRITISH 
MEDICAL JOURNAL 2010 (1983)(noting that "venereal 
transmission of cytomegalovirus may occur between 
heterosexuals and might explain the high prevalence of 
antibodies to cytomegalovirus in homosexual men" and that 
when CMV is not present in urine and blood, it can be found in 
semen); McGown, et al., Prevalence of Cytomegalovirus 
and Herpes Simplex Virus in Human Semen, 6 
INTERNATIONAL JOURNAL OF ANDROLOGY 331-36 
(1983)(noting increasing evidence that CMV infections can be 
sexually transmitted and citing research from 1972, 1975, 
1981, and 1982). 
6  See Record Document 45 for Waner, supra n.2 at 622. 
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This is a negligence, not a strict liability or breach of 
warranty action. The question in this diversity action 
under Michigan law is whether the Stivers' negligence 
action against Keane and the other participating 
program professionals should go to the jury, or whether 
the District Court was correct in dismissing the action on 
motion for summary judgment. The case raises issues 
of first impression concerning the legal rights and duties 
of all those involved in such surrogate arrangements. 
We conclude under the Michigan law of negligence that 
the defendants owed an affirmative duty to act to protect 
the plaintiffs against harm, a duty that may have been 
breached. The court [**8]  below was incorrect in 
removing the case from the jury. We therefore reverse 
and remand for jury trial as to Keane and the other 
professionals. 

In the original lawsuit in this case the Stivers brought a 
claim against Malahoff. They asserted that his failure to 
be tested for CMV resulted in their severe emotional 
and financial losses. They also brought a claim against 
him for intentional infliction of emotional distress. 
Although the Stivers' notice of appeal named Malahoff, 
their brief on appeal has no assignment of error against 
Malahoff, and we find their appeal as to Malahoff 
waived. 

I. Facts 

In his surrogacy business Keane operated both as a 
lawyer for the contracting father and as the manager of 
a business. Keane drafted and used two standard form 
contracts in his surrogacy program: the first, a contract 
between himself and the prospective father and the 
second, a contract between the prospective father and 
surrogate mother. Under the contract with the 
prospective father Keane agreed to locate and negotiate 
an agreement with a prospective surrogate mother. 
Under this contract he also agreed to draft the second 
contract which governs the surrogacy agreement itself. 
In addition [**9]  he agreed to represent the contracting 
father in matters related to the transfer of the child to the 
contracting father and in having the contracting father's 
name placed on the child's birth certificate. If 
insemination  [*265]  was not successful, Keane was 
obliged to negotiate with additional prospective 
surrogate mothers. In addition to his role as the recruiter 
of prospective surrogate mothers, lawyer for the 
contracting father, and drafter of the surrogacy 
agreement, Keane organized the rest of the program. 
He sent the woman, and her husband if she was 
married, to a psychiatrist, Phillip J. Parker, who was to 
screen the woman as to likely success as a surrogate 

mother and to counsel her and her husband if she 
entered into a surrogacy agreement. He arranged with a 
group of doctors, W.J. Ringold, L.C. Jorge, and C.M. 
Decespedes, to take care of the medical aspects of the 
surrogacy program and made appointments with the 
prospective surrogate mother to see them. The program 
also provided a lawyer, John R. Hayes, for the woman. 
If the woman agreed to become a surrogate mother and 
insemination was successful, Keane supervised the 
woman's compliance with the contract and continued to 
oversee [**10]  the details of the program. The 
contracting father was to pay Keane a nonrefundable 
fee of $ 5,000, as well as his share of the program 
expenses. Estimates of those expenses totalling 
approximately $ 3,500 were appended to the contract: 
paternity testing -- $ 550; psychiatric testing of 
prospective surrogate mother -- $ 250; medical exam for 
surrogate mother -- $ 200; insemination -- $ 1800; 
surrogate's attorney fees -- $ 300; and pro rata share of 
program's advertising costs to locate surrogates -- $ 
300. 

The second standard contract, the one between the 
surrogate mother and the contracting father, set out 
obligations for both parties. Although the prices charged 
may generally reflect the actual sales price of babies in 
the marketplace, it was a one-sided contract favoring 
the father in the sense that the surrogate mother was to 
assume all of the risks of injury or loss. It required the 
woman to be artificially inseminated and to carry the 
baby to term unless, after in utero testing, the father 
wished the mother to terminate the pregnancy in the 
event of genetic or congenital malformation of the child. 
The woman was to refrain from becoming attached 
emotionally to the child and [**11]  then surrender the 
child to the father at birth. She "assumed all risks" of 
pregnancy and childbirth and postpartum complications, 
including death. A boilerplate addendum to the contract 
listed as possible risks several hundred infections and 
diseases, including leukemia, Hodgkins' disease, 
pneumonia, tuberculosis, sickle cell anemia, ulcerative 
colitis, and systemic lupus erythematusus. Buried in the 
middle of this boiler plate of risks assumed was 
cytomegalovirus. The risks also included venereal 
diseases with several specific diseases itemized. The 
addendum also advised that the prospective surrogate 
mother should not sign the contract unless she had 
talked to her own independent obstetrician and was 
certain the risks were small enough so that she should 
sign. Under this contract the father was to deposit $ 
10,000 in escrow with Keane to be paid to the mother, 
for her services, on surrender of the child. If she 
miscarried before the end of the fourth month, she was 
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to be paid no part of the fee. In case of miscarriage, still 
birth, or death of the child after the completion of the 
fourth month, the mother was to receive $ 1000 of that 
fee. 

This second contract required both parties [**12]  to 

undergo a complete physical and genetic evaluation, 
under the direction and supervision of a licensed 
physician, to determine whether the physical health and 
well being of each is satisfactory. Said physical 
examination shall include testing for venereal diseases, 
specifically including syphilis and gonorrhea. Said 
venereal disease testing shall be done prior to each 
insemination. 

In addition to these provisions aimed at the health of the 
child, the woman agreed to follow medical instructions, 
to go to a specified number of prenatal exams, and not 
to smoke, drink alcoholic beverages, or use illegal drugs 
nor non-prescription or prescription drugs without written 
consent of her doctor. 

Keane's program included no written plan or instructions 
to the parties or other program participants, no 
description of responsibility. There was no description of 
 [*266]  who was to give information to the prospective 
surrogate mother or what information was to be 
provided. The program had no written directive, for 
example, as to counselling on fertility or the risks 
inherent in artificial insemination generally or particularly 
as those risks might occur in a surrogacy context. 
Moreover, the professionals [**13]  apparently kept no 
written records beyond notes as to procedures 
administered. They kept no narrative as to advice or 
counseling they gave or as to questions they asked of 
the prospective surrogate mother. There also was no 
written plan for testing the semen nor even a directive to 
test the contracting father for any sexually transmitted 
diseases. Although the contract required "complete 
physical and genetic evaluation" which was to include 
"testing for venereal diseases," no program rule 
required and no one in the program took responsibility 
for providing this evaluation or monitoring the process to 
see that this kind of evaluation was done. 

Keane advertised his program through direct 
advertising, through interviews for newspapers, and by 
appearing on television programs discussing surrogate 
parenting. The record does not make clear how 
Malahoff learned of Keane's program, but Malahoff 
contacted Keane concerning the surrogacy program in 
late 1981. Keane responded by sending Malahoff a 
copy of the standard form contract Keane used between 

himself and contracting fathers and told him to make an 
appointment if he was interested, bringing the copy of 
the contract and $ 5,000 to the appointment.  [**14]  
Malahoff contacted Keane again in March 1982, 
engaging the services of Keane's surrogacy program for 
a nonrefundable fee of $ 5,000 plus costs and 
expenses. Meanwhile in February 1982 Judy Stiver, 
who lived in Lansing, learned of Keane and his program 
in an article in the Lansing State Journal. She wrote to 
Keane at his office in Detroit, asking for an application. 
He provided the application when he was in Lansing, 
and the Stivers submitted the application and a picture 
of Judy in late February. 

Late in March Keane's office notified Judy Stiver that 
she had been selected as a surrogate. His office made 
appointments for her for April 7 to see Dr. Ringold and 
Dr. Parker. In addition Keane's office made an 
appointment for the Stivers with the lawyer, Hayes. Judy 
Stiver notified Keane's office of the onset of menses on 
April 1. She was told to come to her appointments as 
scheduled at the predicted end of her menses on April 
7. The record suggests that Judy and Ray Stiver had 
unprotected sexual intercourse on the morning of April 7 
before going to Detroit. In Detroit on April 7 Judy Stiver 
went to the appointments set up for her by Keane's 
office with Dr. Parker and Dr. Ringold. She [**15]  and 
Ray Stiver met with Mr. Hayes so they could sign the 
contract. Despite the advice that the prospective mother 
should see her independent obstetrician, the program 
was set up to have her sign the contract the day it was 
presented to her; the Stivers did not see the contract 
until they went to Keane's office and met Hayes for 
about one-half hour, and then signed. 

Judy Stiver saw Dr. Parker again on April 10, at which 
time Parker talked to Ray Stiver as well. Judy was sent 
to Dr. Jorge on April 14 for an examination, including 
testing for some sexually transmitted diseases, for 
rubella, and for fertility. On April 15 and 16, following 
testing to determine whether she was pregnant, Judy 
Stiver was artificially inseminated with the fresh, 
untested semen of Alexander Malahoff. Judy Stiver 
stayed in contact with Keane as Keane monitored the 
contract compliance. Christopher, son of Judy and Ray 
Stiver, was born on January 10, 1983, infected with 
cytomegalovirus resulting in cytomegalic inclusion 
disease. 

II. Affirmative Duty of Protection 

We have noted that this negligence case poses 
questions of first impression concerning the rights and 
duties of those involved in surrogacy arrangements. 
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 [**16]  The courts have not yet developed a set of 
precedents defining these rights and duties. 7 [**17]  The 
 [*267]  scholarly literature on the subject deals primarily 
with whether such commercial arrangements for the 
transfer of babies should be disallowed as contrary to 
public policy, 8 an issue the parties do not raise or argue 
in this case. The Stivers argue rather that persons like 
the defendants who develop, manage, operate or 
participate in surrogacy programs must exercise a high 
degree of diligence in investigating and taking steps to 
prevent the harm that may come to a surrogate mother 
and child and that Keane's failure to exercise the 
requisite standard of care led to the injury here. 

In developing principles governing surrogate 
arrangements, we are in new, uncharted waters. The 

                                                 
7 The cases deal primarily with enforceability of the contracts 
and placement of children born as a result of the contracts. 
See, e.g., In re Baby M, 109 N.J. 396, 537 A.2d 1227 
(1988)(affirming trial court's award of custody to biological 
father, but reversing trial court's termination of natural mother's 
parental rights and its order allowing wife of biological father to 
adopt child). See also Doe v. Kelley, 106 Mich. App. 169, 307 
N.W.2d 438 (1981)(early case in Michigan suggesting public 
policy was against compensation in surrogacy agreements by 
refusing to declare unconstitutional or inapplicable to 
surrogacy contracts Michigan's statute prohibiting exchange of 
money in relation to adoption proceedings); Syrkowski v. 
Appleyard, 420 Mich. 367, 362 N.W.2d 211 (1985)(Michigan 
Supreme Court approved use of Michigan's Paternity Act by 
biological father to establish paternity for child born pursuant 
to a surrogacy parenting agreement); Foster v. Stein, 183 
Mich. App. 424, 454 N.W.2d 244 (1990)(in custody dispute 
arising out of surrogate parenting contract, Michigan court 
affirmed trial court's finding that it had jurisdiction of the 
adoption proceeding as a matter of child custody and its 
conclusion that it should not exercise its jurisdiction because a 
custody proceeding concerning the child was pending in 
another jurisdiction). 
8  See, e.g., Radin, Market Inalienability, 100 Harv.L.Rev. 
1849 (1987)(discussing paid surrogacy arrangements and 
commodification of children); Schuck, Some Reflections on 
the Baby M Case, in Colloquy: In re Baby M, 76 Geo.L.J. 
1793 (1988)(arguing that surrogacy arrangements have 
sufficient benefit that states should not prohibit them from 
recognizing the need for regulation); Posner, The Ethics and 
Economics of Enforcing Contracts of Surrogate 
Motherhood, 5 J.Contemp.Health L. & Pol'y 21 (1989)(in 
essay derived from address delivered at The Columbus 
School of Law, Judge Posner sketches the arguments he 
understands to have been made against enforcing surrogacy 
contracts, suggesting that these arguments have no merit, and 
suggesting the need for empirical study of the effect of 
surrogacy contracts). 

law has not visited this place before. In the absence of 
statutory law positively governing our decision, we must 
innovate. For as Cardozo told us seventy [**18]  years 
ago: "Insignificant is the power of innovation of any 
judge, when compared with the bulk and pressure of the 
rules that hedge him on every side. Innovate, however, 
to some extent, he must, for with new conditions there 
must be new rules." CARDOZO, NATURE OF 
JUDICIAL PROCESS 163 (1947). 9 Michigan cases 
reinforce the principle that HN1 in negligence cases 
involving changed circumstance or changed social 
policy or new levels of risk, common law courts are 
responsible for developing the law. See Berger v. 
Weber, 411 Mich. 1, 303 N.W.2d 424, 425 (1981)(in 
recognizing minor's loss of parental consortium court 
introduced analysis by saying, "Lack of precedent 
cannot absolve a common-law court from responsibility 
for adjudicating each claim that comes before it. . . . 
Here we must consider the child's claim in light of 
conditions pertinent to modern society.") The Michigan 
Supreme Court has noted that "the law of negligence 
was created by common law judges and, therefore, it is 
unavoidably the Court's responsibility to continue to 
develop or limit the development of that body of law 
absent legislative direction." Moning v. Alfono, 400 
Mich. 425, 254 N.W.2d 759, 764 (1977) [**19]  
(emphasis in original). 

Keane and the other professionals defend chiefly on the 
ground relied upon by our dissenting colleague -- they 
owed no duty to the surrogate mother and child or the 
contracting father. Keane, they argue, escapes any 
liability because he hired doctors to provide advice, and 
the doctors escape liability because they violated no 
obstetrical or other standard applied in ordinary,  [*268]  
non-surrogacy situations. We believe, unlike our 
dissenting colleague, that this is not an ordinary or 
routine situation in which the parties can escape liability 
in negligence so easily by fitting themselves into the 
framework of ordinary obstetrical practice.  [**20]  We 
conclude that Keane, the surrogacy business designer 
and broker, and the other defendant professionals who 
profited from the program, owed affirmative duties to the 
Stivers and to Malahoff, the surrogacy program 
beneficiaries. This duty, HN2 an affirmative duty of 
protection, marked by a heightened diligence, arises out 

                                                 
9 As Cardozo also points out, this development of the law by 
innovation is well grounded in history: "But in truth the method 
is not new. It is the method of the great chancellors, who 
without sacrificing uniformity and certainty, built up as system 
of equity. . . . It is the method by which the common law has 
renewed its life. . ." NATURE OF JUDICIAL PROCESS at 163. 
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of a special relationship because the defendants 
engaged in the surrogacy business and expected to 
profit thereby. Keane owed a duty to design and 
administer a program to protect the parties, including a 
requirement for appropriate testing. 10 All parties 

                                                 
10 The specific testing at issue in this case is for CMV. No one 
disputes that the program did not require testing for CMV, a 
duty the Stivers claim the program owed them. Keane argues 
that he should not be held liable for testing for CMV because 
the contract between Judy Stiver and Alexander Malahoff did 
not include CMV testing as part of the venereal disease testing 
required. He also points to the boilerplate addendum to the 
contract which lists CMV as one of the risks Judy Stiver 
assumed. Keane and the other professionals are not 
beneficiaries of the assumption of the risk terms in the contract 
between Malahoff and Stiver, terms that shifted the most 
severe risks to Stiver. They cannot use the contract terms to 
escape the risk of and immunize themselves from the risks 
created by the operation of a surrogacy business. Because we 
do not have before us any question of Malahoff's liability under 
the contract, it is not necessary for us to address the degree to 
which the assumption of the risk terms of that contract should 
be declared void as against public policy. 
The Stivers are free to argue to a jury that Keane, as a part of 
his affirmative duty of protection with its obligation of complete 
diligence, should have been careful enough to develop 
protective measures such as are now recommended. The 
American Fertility Society's 1986 "Guidelines for the Use of 
Semen for Donor Insemination" sets out a rigorous multi-stage 
plan for screening donors and suggests that if a donor has had 
CMV, most investigators recommend not using semen from 
that donor, even for a CMV-positive recipient. The Guidelines 
point out that "because the consequences of CMV to neonatal 
health are so serious, special attention should be paid to this 
issue." See 46 Fertility and Sterility 85S (1986). See also 
Mascola, et al., Screening to Reduce Transmission of 
Sexually Transmitted Diseases in Semen Used for 
Artificial Insemination, 314 NEW ENGLAND JOURNAL OF 
MEDICINE 1354 (1986)(noting that "sexually transmitted 
organisms have been transmitted during artificial insemination 
by donor, and such transmission can cause . . . disease in the 
recipient woman and may harm the fetus or newborn" and 
asserting that "screening of both donor and the donated 
semen is necessary to avoid infectious complications"). 
Screening for CMV is recommended. Id. Use of frozen semen 
is recommended because each sample should be tested, and 
test results cannot be evaluated on the day of donation. Id. 
They may also argue to a jury that the term venereal disease 
should be read to include CMV. Several years before Keane 
dealt with Malahoff and the Stivers, CMV was written of as 
"venereally transmitted," see, e.g., Lang (1975) supra n. 5, 
and thus the contract can be interpreted as requiring CMV 
testing as part of the obligation to test for venereal disease. In 
addition, they can argue that by 1982 the term venereal 

concede that Malahoff himself was not tested for 
anything and that his semen was untested. Judy Stiver 
was not tested for CMV. The lack of an appropriate plan 
for protection raises a jury question whether the 
program was operated in disregard of foreseeable risks 
of harm. The design of the program raises clear issues 
of negligence: there was no meeting or counselling 
possible in a program designed so that the prospective 
surrogate mother sees all the professionals for the first 
time only seven or eight days before she is to be 
inseminated. On that same day she sees the contract 
for the first time, is expected to sign [**21]  it after a very 
brief consultation with a participating lawyer provided by 
the program, and is given a copy only after the 
insemination. The participating doctors' general lack of 
specialized information on fertility beyond knowing 
 [*269]  the technical procedures for insemination is 
further evidence from which a jury could find a lack of 
care in program design. The failure to see that Malahoff 
underwent testing raises a jury issue of negligence. 

 [**22]  We have no precedent applicable to the question 
in this case, but we find guidance for our decision in 
related statutory law, in public policy considerations, and 
in long established principles of tort law imposing an 
affirmative duty to act when parties have a "special 
relationship." 

Although Michigan has now outlawed surrogacy 
contracts, the arrangement here occurred well before 
the adoption of the Michigan statute, and we will 
assume for purposes of this case, as do the parties, that 
the arrangements are not void as against public policy. 
Even so, in formulating principles of liability to deal with 
such arrangements, we find relevant to our inquiry the 
later Michigan statute outlawing such contracts, the 
longstanding Michigan policy prohibiting charges and 
fees in connection with adoption except those fees 
approved by the court, 11 and the national policy against 
                                                                                     
disease was medically out of date, the appropriate term being 
sexually transmitted disease. See Record Document 182, 
attached medical testimony, asserting that the medically 
appropriate term for what had commonly been called venereal 
disease was sexually transmitted disease but that the terms 
were used interchangeably. The contract requiring venereal 
disease testing would then serve as evidence of what should 
be part of the standard of care for the program. They can 
argue that Keane's affirmative duty of protection included 
writing a contract with current medical terms. Certainly, to the 
extent that the contract seeks to deny the affirmative duty of 
protection as to Keane and the program professionals, it is 
against public policy. 
11  See Mich. Comp. Laws Ann. § 710.54 (providing that "a 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56VF-96D1-6RDJ-802J-00000-00&context=1000516
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selling human organs. 12 The public policy 
considerations derived from these statutes, 13 [**24]  
and the high level of risk of loss to the child and to the 
surrogate mother and her family and to the putative 
father and his family influence our decision. Our view is 
that surrogate arrangements for the transfer of babies 
present [**23]  significant dangers for society and 
therefore require careful regulation and control through 
the development of the common law of negligence. The 
state has a strong interest in controlling, and has 
adoption 14 and custody issues. 15 This strong state 
interest justifies regulation, developed by common law 
negligence, in new areas of "baby transfer" made 
possible by technology. 

A multitude of problems like the one in this case are 
foreseeable in connection with surrogacy arrangements. 
Without careful planning, instructions to the parties and 
testing, confusion can arise as to the child's parentage. 
The surrogacy process involves exchange of body fluids 
between persons who are strangers to each other and 
unknown to the broker so that without careful planning 

                                                                                     
person shall not offer, give, or receive any money or other 
consideration or thing of value" except those fees or charges 
approved by the court in connection with the process of 
adoption). 
12  See 42 U.S.C. § 274e(a) & (b) (setting out prohibition 
against acquiring, receiving or transferring "any human organ 
for valuable consideration for use in human transplantation if 
the transfer affects interstate commerce" and providing for a 
fine of not more than $ 50,000 or imprisonment of not more 
than five years or both). 
13 Statutes not strictly applicable, such as the two Michigan 
statutes cited above and the national organ sale statute may 
supply evidence of public policy relevant to judicial decisions. 
See Moning v. Alfono, 400 Mich. 425, 254 N.W.2d 759, 772 
(1977)(drawing from statutory law of other jurisdictions for 
indication of public policy in development of negligence law, 
Michigan Supreme Court stated that "statutes and other 
legislative judgments may themselves be a source of common 
law. 'This legislative establishment of policy carries 
significance beyond the particular scope of each of the 
statutes involved. The policy thus established has become 
itself a part of our law, to be given its appropriate weight not 
only in matters of statutory construction but also in those of 
decisional law.' Moragne v. States Marine Lines, Inc., 398 
U.S. 375, 390-91, 26 L. Ed. 2d 339, 90 S. Ct. 1772 (1970)"). 
See also Weinrib, The Case for a Duty to Rescue, 90 Yale 
L.J. 247, 270 & n.89 (1980)(discussing use of statutes as 
sources of public policy). 
14  See Mich. Comp. Laws Ann. §§ 710.21-710.70. 
15  See Mich. Comp. Laws Ann. §§ 722.21-722.28. 

and testing, neither the parties nor the broker can know 
the risks of sexually transmitted diseases. The 
contracting parties may change their minds due to 
changed circumstances and abandon the child, as 
Malahoff appears to have done in this case after 
Christopher was born with birth defects, even before it 
was discovered that Malahoff was not Christopher's 
father. 16 This may lead to child abuse. Such 
arrangements may lead to the monetization of a 
surrogate mother's attributes  [*270]  like race, 
intelligence, beauty and social standing, or the child 
may be of the wrong gender. There is more at stake 
here than simply the values of the marketplace 
and [**25]  freedom to contract which prevail in ordinary 
commercial activities. Because surrogacy contracts 
create a high degree of risk of injury or loss, we 
conclude that the programs under which these contracts 
are arranged -- when not outlawed as against public 
policy -- create affirmative duties of care. 

HN3 The relationship between the surrogacy broker and 
the participating medical and legal assistants he 
employs on the one hand, and the surrogate mother and 
contracting father on the other hand is a "special 
relationship" within the context of negligence law. See 
Williams v. Cunningham Drug Stores, Inc., 429 Mich. 
495, 418 N.W.2d 381, 382, 384 (1988)(setting out the 
principle that "as a general rule, there is no duty that 
obligates one person to aid or protect another," but that 
"social policy . . . has led courts to recognize an 
exception to [**26]  this general rule where a special 
relationship exists between a plaintiff and a defendant" 
and that in "special relationship" inquiry, the court looks 
to whether there is a "public interest in imposing such a 
duty"). This special relationship gives rise to affirmative 
duties to act on the part of the surrogacy broker and 
program participants in order to reduce the risk of harm 
to the child and to the surrogate mother and the 
contracting father. This duty to act is similar to that 
imposed on parties to other specialized relationships -- 
for example, sea captains, owners and occupiers of 
land, common carriers, and others who have 
undertaken a special task, sometimes perilous, and who 
must therefore carry it out with a high degree of 
diligence and deliberation in order to avoid harm to 
participants in the undertaking. See Felgner v. 
Anderson, 375 Mich. 23, 133 N.W.2d 136, 140 
(1965)(stating that "the measure of duty of a negligence-
charged defendant is . . . 'reasonable care appropriate 
                                                 
16  See Record Document 154, Exhibit E (hospital motion to 
court to be able to treat baby in face of Malahoff's order that 
the child not be treated). 
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to the circumstances of the case, a standard of 
negligence which allows the fact finder to determine that 
some factual circumstances reasonably require greater 
or lesser [**27]  diligence than do other circumstances in 
order to constitute reasonable or due care,'") (citation 
omitted; emphasis in the original). 

Although generally negligence law does not impose an 
affirmative duty to act for the protection of another, see 
Hart v. Ludwig, 347 Mich. 559, 79 N.W.2d 895, 897 
(1956), Michigan law recognizes a number of special 
relationships that impose such an affirmative duty. For 
example, in Williams v. Cunningham Drug Stores, 
Inc., 418 N.W.2d at 383, the Court cited the 
Restatement Torts, 2d, see § 343, pp. 215-216, for the 
proposition that a possessor of land must exercise due 
care to protect invitees from unreasonable risk of harm 
caused by dangerous conditions on the land. Related to 
this duty a landlord may be liable for unreasonable risk 
of harm for common areas.  Johnston v. Harris, 387 
Mich. 569, 198 N.W.2d 409 (1972); Samson v. 
Saginaw Professional Bldg., Inc., 393 Mich. 393, 224 
N.W.2d 843 (1975). Similarly a merchant or business 
invitor may be liable to business invitees, although this 
duty may be more limited than that  [**28]  owed by a 
landlord to a tenant because of the lesser degree of 
control on the part of the merchant-proprietor. See 
Cunningham Drugs, 418 N.W.2d at 383-85. See also 
Askew v. Parry, 131 Mich. App. 276, 345 N.W.2d 686 
(1983)(duty of proprietor to patron); Kroll v. Katz, 374 
Mich. 364, 132 N.W.2d 27 (1965)(residential invitor to 
invitee). In addition to the special relation between 
owners and occupiers of land, Michigan recognizes a 
duty to act on the part of common carriers. See 
Frederick v. Detroit, 370 Mich. 425, 121 N.W.2d 918 
(1963). In Farwell v. Keaton, 396 Mich. 281, 240 
N.W.2d 217, 222 (1976), the Court recognized that a 
special relationship may arise between social 
companions "engaged in a common undertaking." 
Among other special relationships recognized by 
Michigan law are the following: innkeeper to guest, see 
Keech v. Clements, 303 Mich. 69, 5 N.W.2d 570 
(1942); employer to employees, see Bradley v. 
Stevens, 329 Mich. 556, 46 N.W.2d 382 (1951) and 
Blake v. Consolidated Rail Corp., 129 Mich. App. 535, 
342 N.W.2d 599 (1983); [**29]  psychiatrist to patient, 
 [*271]  see Hinkelman v. Borgess Medical Center, 
157 Mich. App. 314, 403 N.W.2d 547, leave denied 428 
Mich. 905 (1987); doctor to patient outside medical 
malpractice liability, see Duvall v. Goldin, 139 Mich. 
App. 342, 362 N.W.2d 275 (1984), leave denied 422 
Mich. 976 (1985). See also Keeton, et al., Prosser and 
Keeton On Torts, 5th ed., at § 56, pp. 375-77 (including 

jailor to prisoner, school to pupil, and ship to sailor 
overboard). 

HN4 Courts traditionally have imposed an affirmative 
duty in special relationship cases because the person 
upon whom the duty to act is imposed has assumed 
some special task or role and expects a benefit or profit. 
That such a principle underlies affirmative duties in 
negligence is not a new idea. See generally, Bohlen, 
The Basis of Affirmative Obligations in the Law of 
Tort, 44 Am.L.Reg., N.S., 209 (1905)(discussing 
development of affirmative duties in tort as derived from 
assumpsit and noting early cases); McNiece and 
Thornton, Affirmative Duties in Tort, 58 Yale L.J., 
1272 (1949) (reiterating Professor Bohlen's [**30]  thesis 
that assumpsit is the foundation for affirmative duties in 
tort and setting out characteristic features of cases in 
which affirmative duties are imposed). Professor Bohlen 
suggested that the most basic ground for imposing a 
duty to act within a particular relation arises from 
assumpsit from which the law of negligence is derived: 
the person on whom the duty is to be imposed has 
assumed the duty to aid or protect another. Bohlen, 
supra, at 218. See also Plucknett, A Concise History of 
the Common Law 468-72 (5th ed. 1956)(noting 
affirmative tort duty is grounded in assumpsit and 
underlies early negligence development and suggesting 
that there is reason to believe "negligence" was first 
used in sense of "neglected to do something," citing 
cases as early as fourteenth century). Early on, this 
assumpsit, this theory of an added obligation arising 
from an undertaking, involved various trades or 
businesses in which a person held services out to the 
public and made a profit thereby: for example, "carriers, 
innkeepers, barbers, surgeons, and physicians." Id. at 
218-19. This "duty to take precaution to insure the 
safety of others . . . . was an incident of the assumption 
 [**31]  of a business carried on for gain, a business of a 
sort which if not carefully carried on is dangerous to 
those on whom it is exercised." Id. at 220. Some years 
later Professors McNiece and Thornton reiterated this 
feature that Professor Bohlen had set out: when we look 
for a fundamental characteristic which holds together 
those cases in which courts have imposed affirmative 
duties to act, we find as "a binding thread . . . a benefit 
principle." McNiece and Thornton at 1282-83. They 
noted that "affirmative duties are imposed only in 
situations where the one under the duty to act has 
voluntarily brought himself into a certain relationship 
with others from which he obtains or expects benefit." 
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Id. 17 

 [**32]  In addition HN6 courts impose a duty to protect in 
special relationships because one party is in control and 
the other has entrusted himself to the party in control. 
See Meyers v. Robb, 82 Mich. App. 549, 267 N.W.2d 
450 (1978). This element of control and entrustment 
may flow from the defendant's having assumed a 
special role.  [*272]  When a person "voluntarily attempts 
to aid a victim and takes control of the situation, he must 
use due care to act so as not to unreasonably endanger 
the person or property of another." Bell v. Hudson, P.C. 
v. Buhl Realty Co., 185 Mich. App. 714, 462 N.W.2d 
851, 853 (1990). In such situations, "one person 
entrusts himself to the control or protection of another, 
with a consequent loss of control to protect himself. The 
duty to protect is imposed upon the person in control 
because he is best able to provide a place of safety." 
Williams v. Cunningham Drug Stores, Inc., 429 Mich. 
495, 418 N.W.2d 381, 383 (1988). Further, a relation of 
"confidence" often characterizes such relationships.  
Madley v. The Evening News Association, 167 Mich. 
App. 338, 421 N.W.2d 682, 684 (1988). [**33]  In 
analyzing special relationships and deciding whether 
one person has a duty to aid or protect another, courts 
also look to whether the defendant "created any hazard 
which did not already exist, . . [or] increased existing 
hazards by either taking or not taking certain steps." Id. 
at 685. 

Affirmative duties in the law of negligence, because they 

                                                 
17 HN5 The duty owed in a special relationship is often based 
on a two party relationship under which one delivers a service 
and the other pays for the service, for example the proprietor 
and patron or innkeeper and guest. That feature is not 
essential however. The duty may be founded on a relationship 
between two persons but the protective action required may 
be for the protection of a third person. See Duvall v. Goldin, 
139 Mich. App. 342, 362 N.W.2d 275 (1984), lv. den., 422 
Mich. 976 (1985)(failure to warn epileptic patient not to drive 
automobile creates liability in doctor for injury to third person in 
automobile accident between patient and third person, this 
duty founded on the special relationship between doctor and 
patient, outside duties expressed in medical malpractice 
terms). The benefit or profit expected may or may not be 
provided by the person to whom the affirmative duty to protect 
is owed. See id. See also Bohen, supra, at 220-21 (noting 
law developed so that assumpsit did not have to be alleged for 
public callings such as a common carrier and duty to exercise 
care imposed "irrespective of who made the contract or paid 
the price" while assumpsit did have to be alleged when duties 
outside public calling were taken on, although again, it did not 
"matter from whom the consideration moved"). 

most often are grounded in a benefit principle and are 
by nature "assumptional," see Bohlen, supra, at 235, 
operate in the boundary between tort and contract. HN7 
Although affirmative duties in negligence law are 
imposed "by operation of law," a contract frequently 
operates in the background and the specific obligations 
"may and frequently do[] arise out of a contractual 
relationship." Clark v. Dalman, 379 Mich. 251, 150 
N.W.2d 755, 760 (1967)(court found negligence action 
would lie in case where contractor failed to warn 
engineering firm inspector that inside of tank had been 
coated, despite obligation, in contract between city and 
contractor, to report stages of progress to engineering 
firm). However, "the contract creates only the relation 
out of which arises the common-law duty to exercise 
ordinary [**34]  care. . . . The contract merely creates the 
state of things which furnishes the occasion of the tort." 
Id. at 760. As a result "the existence of a contract is 
ordinarily a relevant factor, competent to be alleged and 
proved in a negligence action to the extent of showing 
the relationship of the parties and the nature and extent 
of the common-law duty on which the tort is based." Id. 
Nevertheless, the contract by itself does not create the 
duty, and these affirmative duty cases are said to retain 
their fundamental tort identity. 

Keane and his program fall within the principles found in 
these negligence cases imposing a duty to act. As the 
facts make clear, Keane assumed a task and role as a 
surrogacy broker, and the other professionals 
participated in the program Keane designed. The group 
were in this sense joint venturers engaged in an entirely 
new kind of project. They are entrepeneurs pioneering 
in a new field. Keane, as well as the doctors and the 
lawyer, expected to profit from their roles in the 
program. Keane held out the services of his program. 
He should not be allowed to wash his hands of 
responsibility by turning the project over to others, as 
the dissent argues.  [**35]  Keane exercised control, 
drafting the contracts, organizing the transactions 
between the parties and professionals, and monitoring 
the contract compliance. The parties entrusted 
themselves to Keane and his associates. The 
participants were led to rely on the broker-designer's 
direction and advice concerning procedure and 
professionals to trust. The defendants, by offering an 
attractive avenue for a woman to make $ 10,000 without 
specifying, acknowledging, or explaining the multiple 
dangers involved have magnified the risks of harm. In 
such circumstances the defendants have an affirmative 
duty reasonably to protect the surrogate mother, the 
child, and the contracting father from foreseeable harm 
caused by the surrogacy undertaking. It is for the jury to 
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decide whether the broker and the professional 
participants have provided the kind of care 
commensurate with the exercise of a high degree of 
diligence in protecting the parties from harm. 

III. District Court Requirement of Expert Testimony 

The District Court gave summary judgment for all 
parties and against the Stivers on all claims, holding that 
the Stivers had  [*273]  not established a genuine issue 
as to a material fact concerning [**36]  an essential 
element of the case for which they had the burden of 
proof.  Celotex Corp. v. Catrett, 477 U.S. 317, 91 L. 
Ed. 2d 265, 106 S. Ct. 2548 (1986). 

The District Court framed the cause of action as 
sounding in medical and legal malpractice against 
Keane and all the professionals. It held that claims 
against them failed because the Stivers failed to present 
expert witnesses as to the appropriate standard of care, 
a requirement under Michigan law for a medical or legal 
malpractice case to go to the jury.  Lince v. Monson, 
363 Mich. 135, 108 N.W.2d 845, 847-48 (1961)(stating 
that "the plaintiff must produce medical testimony to the 
effect that what the attending physician or surgeon did 
was contrary to the practice in that or similar 
communities" excepting only those cases in which the 
physician's care was so manifestly outside the 
acceptable range as to be recognizable as such to the 
ordinary person). Michigan law requires similar expert 
evidence in a legal malpractice case.  Beattie v. 
Firnschild, 152 Mich. App. 785, 394 N.W.2d 107 
(1986)(holding that in legal malpractice case, plaintiff 
must establish malpractice or violations of [**37]  
Professional Code or Rules by expert testimony). 

Insofar as the cases against the defendants are framed 
narrowly as malpractice causes of action, the District 
Court is correct. We do not read the complaint or the 
papers on summary judgment or on appeal, however, 
as so narrowly framed. The plaintiffs' theory is based 
rather on general principles of tort law establishing 
affirmative duties to act. HN8 The malpractice 
requirement of expert witness testimony does not apply 
in circumstances involving negligence liability of those 
who undertake to operate a surrogacy program. 

In the instant case the purpose of Michigan's expert 
witness rule in professional malpractice cases is not 
served. The rule is based on an assumption that there is 
an existing custom and practice in the profession which 
defines the standard of liability applicable to the 
particular professional conduct in question. An expert 
witness is needed so that the fact finder will understand 

the professional norm. The instant case is one of first 
impression involving an entirely new area of practice for 
doctors, lawyers and surrogacy brokers. The legal 
standards and policy and professional norms are just in 
the process of being  [**38]  established. General 
principles of tort law outside the standard malpractice 
area are at stake. Therefore, we conclude that the 
District Court erred in dismissing the plaintiffs' case 
because they did not produce expert malpractice 
witnesses. 

IV. Causation 

The defendants -- Keane and the other professionals 
participating in the surrogate program -- also argue in 
the alternative that the case should not go to the jury 
because there is no evidence that the plaintiffs' injury 
was caused by the surrogate program. The defendants 
claim that the infant's CMV could have been transmitted 
by Ray Stiver's sperm or could have been transmitted to 
the mother through contact with the Stivers' then two-
year-old child. 

The Stivers contend that Malahoff's untested sperm is 
the most likely cause of their injury. They argue that in 
any event the program caused the injury: no child would 
have been born had the defendants' conduct not 
induced Judy Stiver to become a surrogate mother and 
lulled her into a false sense of security that there were 
no significant risks of injury involved. 

The District Court has not ruled on the factual question 
of causation in the case. We view the evidence as 
presenting [**39]  a jury issue of causation and therefore 
remand this issue to the District Court for further 
proceedings.   

Dissent by: KENNEDY  

Dissent  

KENNEDY, Circuit Judge, dissenting. I agree with the 
majority that the participants in a surrogacy enterprise 
are subject to legal duties including the protection of the 
surrogate from medical risks. I disagree as to the source 
of that duty, and its application in this lawsuit, however, 
and believe the majority has implemented a social 
 [*274]  policy rather than a legal standard, one that 
imposes liability with no discernible contours or bounds 
and in fact borders on strict liability. 

First, as to Keane, I agree with the majority that 
because of the attendant public policy considerations, 
surrogacy "facilitators" such as Keane have a "special 
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relationship" to participants in surrogacy contracts. 
Under Michigan law, Keane had a common law duty to 
protect Mrs. Stiver from foreseeable medical risks posed 
by the surrogacy procedures. Like all legal duties short 
of strict liability, however, to say there is a duty is only to 
begin the legal analysis. Keane's duty to protect against 
medical risks must be carried out in actual practice, and 
an alleged breach must be assessed against a  [**40]  
factual backdrop. Because Keane was not a doctor, I 
believe his duty is fulfilled by his providing competent 
medical procedures and personnel to address the 
medical risks. Keane's legal obligation to protect against 
medical risks cannot be higher than that of a treating 
physician. Therefore, Keane's liability for the medical 
risks posed by the surrogacy stands on the adequacy of 
the medical assistance secured--absent a showing that 
Keane failed to procure adequate medical treatment 
(e.g., by utilizing unlicensed or incompetent doctors, or 
failing to secure a specialist if necessary), Keane's duty 
to Mrs. Stiver was not breached. 

I believe a similar analysis should apply to the lawyers. 
Under Michigan law, a lawyer already has a duty to 
protect a client against risks arising out of the 
performance of legal services. To the extent such 
protections extend to encompass accompanying 
medical risks (and I am not certain they do), they cannot 
be any greater than, or incorporate any higher standard 
of care than, that of the treating physicians. 

Under Michigan law, doctors have a legally imposed 
duty to protect patients from unreasonable and 
foreseeable risks. This duty exists independent [**41]  of 
the surrogacy context, and arises in all situations in 
which a physician is in a position to take reasonable 
precautions to protect a patient from medical risks. That 
duty, like all duties, must be given life by a standard of 
care. Outside the arena of ultra-hazardous activities, 
and I do not understand the majority to intend to impose 
that standard of strict liability, the imposition of a legal 
duty is simply a necessary condition for a cause of 
action. Actions of persons under a duty must then be 
analyzed under a "reasonable person under like 
circumstances" construct to determine whether, in the 
exercise of ordinary care, foreseeable risks should have 
been protected against. 

The medical risks posed by surrogacy contracts are no 
different from those from other artificial insemination 
procedures, as between husband and wife, and are no 
greater in magnitude than those of other doctor/patient 
relationships implicating children, (e.g., obstetrics, 

neonatal neurosurgery). For all cases, 1 the legal duty is 
the same, and although the particular standard of care 
under the duty may vary according to the particular 
circumstances (e.g., rural general practitioner vs. urban 
specialist),  [**42]  liability must still be grounded upon a 
breach of a particular standard of care under a duty. I 
see no reason why the unique circumstances under 
which the doctor/patient relationship arises here should 
alter this. 

The majority has, I believe, conflated an elevated duty 
with a higher standard of care under a duty. Michigan 
law mandates that negligence actions involving 
doctor/patient medical risks be grounded on some 
evidence showing a breach of a standard of care. 
Discarding this rule and analysis is not supportable 
under Michigan law or under sound logic and policy. 
Plaintiffs have not argued, and the District Court did not 
pass upon, anything other than established Michigan 
law. 

In effect, the majority has created a form of strict liability 
akin [**43]  to that imposed upon ultra-hazardous 
activities, for if the jury is not instructed as to a required 
breach of a standard of care, then liability  [*275]  will be 
imposed in all cases in which avoidable harm occurs. 
Medical tests and procedures impose costs and risks of 
their own, however, and doctors are left to be whip-
sawed by open-ended liability for the materialization of 
harm from risks of performing procedures and failing to 
do so. Although the social circumstances of this 
doctor/patient relationship may be novel, unsettling and 
to many unseemly, I see no basis for abandoning 
settled principles of Michigan law. Absent evidence that 
a standard of care was breached, liability is 
unsupportable. 

Finally, I disagree with the implication in the majority 
opinion that the issue of causation is necessarily one for 
the jury. The District Court has yet to pass on whether 
there is a material issue of fact regarding causation. 
Defendants argue that it would be pure speculation for a 
jury to conclude that the donor, rather than Mrs. Stiver 
or her husband, was the source of the CMV. The 
depositions in this case indicate other possible sources 
of Mrs. Stiver's infection, including her other child 
bringing [**44]  the infection home from nursery school. 

                                                 
1 The only exception is where the duty has been modified by 
statute, as in the case of emergency care by a good 
Samaritan doctor or health professional where liability is 
limited to cases of gross negligence or willful, wanton 
misconduct. MICH. COMP. LAWS ANN. § 691.1501.  
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Failure to test the donor sperm cannot be said to have 
been shown to have caused the infection unless there is 
evidence that the sperm was the cause of Mrs. Stiver's 

infection. 

For the foregoing reasons, I respectfully dissent.   
 

 
End of Document 



User Name: Alexis Cirel

Date and Time: Sep 02, 2015 3:17 p.m. EDT

Job Number: 23418092

Document(1)

1. Szafranski v. Dunston, 2015 IL App (1st) 122975-B

Client/Matter: 01645-001

Narrowed by:

Content Type Narrowed by

Cases -None-

| About LexisNexis | Privacy Policy | Terms & Conditions | Copyright © 2015 | LexisNexis.

Alexis Cirel

http://advance.lexis.com/api/document?id=urn:contentItem:5GBF-1PT1-F04G-302F-00000-00&idtype=PID
http://www.lexisnexis.com/about-us/
http://www.lexisnexis.com/en-us/terms/privacy-policy.page
http://www.lexisnexis.com/terms/general.aspx
http://www.lexisnexis.com/terms/copyright.aspx
http://www.lexisnexis.com/


| | Neutral

As of: September 2, 2015 3:17 PM EDT

Szafranski v. Dunston

Appellate Court of Illinois, First District, Second Division

June 12, 2015, Decided

Nos. 1-12-2975 & 1-14-1539 (cons.)

Reporter

2015 IL App (1st) 122975-B; 2015 Ill. App. LEXIS 520; 34 N.E.3d 1132; 393 Ill. Dec. 604

JACOB SZAFRANSKI, Plaintiff-Appellant, v. KARLA

DUNSTON, Defendant-Appellee.

Subsequent History: [**1] As Corrected.

Prior History: Appeal from the Circuit Court of Cook

County. No. 11 CH 29654. Honorable Sophia H. Hall,

Judge Presiding.

Szafranski v. Dunston, 2015 IL App (1st) 122975, 2015

Ill. App. LEXIS 450 (2015)

Disposition: Affirmed.

Core Terms

pre-embryos, parties, informed consent, embryos,

couple, sperm, fertilize, eggs, oral contract, biological

child, donate, circuit court, cryopreservation, frozen,

terms, Co-Parent, e-mail, modify, circumstances, oral

agreement, argues, divorce, sperm donor, trial court,

contradicted, disputed, manifest, dispositional,

chemotherapy treatment, weight of the evidence

Case Summary

Overview

HOLDINGS: [1]-An order granting the former girlfriend

sole custody and control of the disputed pre-embryos

was proper because the evidence at trial supported the

finding that the parties formed an oral contract onMarch

24, wherein they agreed to create pre-embryos that the

former girlfriend could use to have a biological child;

[2]-The parties did not modify this contract when they

signed the medical informed consent document on

March 25; [3]-There was no error in the finding that the

former girlfriend's interests prevailed over the former

boyfriend's interests in the dispute based on evidence

in the record that the pre-embryos represented the

former girlfriend's last and only opportunity to have a

biological child with her own eggs.

Outcome

Judgment affirmed.
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court in determining the parties' respective interests in

using or not using the pre-embryos.

Judges: JUSTICE LIU delivered the judgment of the

court, with opinion. Presiding Justice Simon concurred

in the judgment and opinion. Justice Harris dissented,

with opinion.

Opinion by: LIU

Opinion

[*P1] This is the second appeal in a case that requires

us to settle the dispute over who is entitled to control the

disposition of cryopreserved pre-embryos created jointly

by the parties.

[*P2] In 2010, plaintiff, Jacob Szafranski, and

defendant, Karla Dunston, entered into an agreement

to undergo in vitro fertilization (IVF) together for the

purpose of creating pre-embryos. Karla had been

diagnosed with lymphoma and was expected to suffer

ovarian failure and infertility as a result of her

chemotherapy treatment. During the IVF procedure,

Jacob and Karla agreed to fertilize all of the eggs that

were retrieved. Jacob deposited his sperm for the IVF

and three viable pre-embryos were created and frozen.

After their relationship ended, the parties disagreed

over whether Karla could use the pre-embryos. Jacob

sued to enjoin Karla from using them, and Karla filed a

counterclaim seeking sole custody and control [**2]

over the pre-embryos. Following a hearing on the

parties' motions for summary judgment, the circuit court

awarded Karla sole custody and control of the

pre-embryos and the right to use them to have children.

[*P3] In its ruling, the circuit court explained that Karla

was entitled to use the pre-embryos because her

interests prevailed over Jacob's competing interests.

Jacob appealed the ruling and this court issued an

opinion in Szafranski v. Dunston, 2013 IL App (1st)

122975, 993 N.E.2d 502, 373 Ill. Dec. 196 (Szafranski

I). Following an extensive survey of Illinois law and that

of other jurisdictions involving similar disputes, we held

that disputes over the disposition of pre-embryos

createdwith one party's sperm and the other party's ova

should be settled by: (1) honoring any advance

agreement entered into by the parties, and (2) weighing

the parties' relative interests in using or not using the

pre-embryos in the event there is no such agreement.

Id. ¶¶ 40, 42. We reversed, and remanded the cause

with directions to apply this hybrid approach to resolve

the dispute and to allow the parties to conduct additional

discovery under this approach.

[*P4] On remand, the circuit court held a two-day trial,

after which it entered judgment in favor of Karla. The

court found that Jacob [**3] and Karla had an oral

contract allowing Karla to use the pre-embryos without

Jacob's consent, and rejected Jacob's assertion that

the medical informed consent document signed by the

parties modified or contradicted their oral contract.

Alternatively, the court ruled in favor of Karla under the

balancing-of-interests test. Karla was awarded sole

custody and control of the pre-embryos. Jacob now

appeals from that judgment.

[*P5] We affirm the circuit court's judgment. The

evidence at trial supported the circuit court's finding that

the parties formed an oral contract onMarch 24, wherein

they agreed to create pre-embryos that Karla could use

to have a biological child. We also agree that the parties

did not modify this contract when they signed the

medical informed consent document on March 25.

Finally, we cannot say that the court erred in finding that

Karla's interests prevail over Jacob's interests in this

dispute, based on evidence in the record that the

pre-embryos represent Karla's last and only opportunity

to have a biological child with her own eggs.

[*P6] BACKGROUND

[*P7] Jacob and Karla first met in 2001. Jacob is a

firefighter, paramedic, and registered nurse. Karla is a

physicianwho practices [**4] emergencymedicine. The

two began dating in November 2009, around the time

that Jacob and his prior girlfriend, Ashley, ended their

two-year relationship. Neither Jacob nor Karla expected

their relationship to result in marriage. Karla testified

that their relationship had no long-termprospects; Jacob

agreed that he doubted their relationship when they

were together, noting that they had problems and would

fight.

[*P8] In mid-March of 2010, Karla was diagnosed with

non-Hodgkins lymphoma.Her oncologist recommended

that she undergo chemotherapy, but told Karla that she

would "most likely" lose her fertility as a result of the

treatment. Karla was "devastated" and considered this

news to be "just as bad as learning that [she] had

cancer." She "thought about how much [she] wanted to

be a mother" and "immediately thought about [her]

father," who died when she was five years old, and

"about how [she] wanted to have a grandchild *** with

part of him." When Karla told Jacob how important it
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was for her to have children, Jacob "was very

supportive."

[*P9] Karla subsequently met with a fertility specialist

"at [her] hospital," who confirmed the oncologist's belief

that she would likely lose her fertility. [**5] The specialist

recommended that Karla consult with Dr. Ralph Kazer,

a fertility specialist with the Northwestern Medical

Faculty Foundation (Northwestern). Karla testified that,

by this time, her tumor was causing her "a lot of pain."

Her oncologist insisted that she start chemotherapy

immediately. However, Karla postponed her

chemotherapy treatment to explore IVF because of

"how much [she] wanted to be a mother and have a

biological child."

[*P10] Karla met with Dr. Kazer on March 24, 2010.

During this meeting, Dr. Kazer told Karla that she would

likely lose her fertility during chemotherapy. Dr. Kazer

then discussed options for having a biological child in

the future, including freezing her eggs or creating

embryos to be frozen. He also informed Karla about the

option of using an anonymous sperm donor and even

provided her with a list of sperm banks. Karla testified

that she was "nervous" about using an anonymous

sperm donor.

[*P11] After their meeting, Karla called Jacob and told

him about her options. Jacob was at work and took his

cell phone into the bathroom to talk. Karla told Jacob

that the plan was to retrieve a large number of eggs,

fertilize a portion, and then freeze the resulting

pre-embryos [**6] while she underwent her

chemotherapy treatment. Karla asked if he would "be

willing to provide sperm to make pre-embryos with her."

He responded "yes," telling Karla that he wanted to help

her have a child.

[*P12] The next day, on March 25, 2010, Jacob and

Karla met with the staff at Northwestern, including Dr.

Kazer, nurses, a financial counselor, and a psychologist,

Dr. Susan Klock. During this appointment, Jacob

deposited sperm to be frozen and used for the IVF

procedure.

[*P13] At their March 25 meeting with Dr. Kazer, Jacob

and Karla signed the Northwestern "Informed Consent

forAssisted Reproduction" (the InformedConsent). The

21-page Informed Consent contains seven sections,

the majority of which explain the procedures and risks

for IVF treatments to the mother and to the potential

offspring. A section on page seven requires the parties

to designate the number of eggs they wanted fertilized;

in this section is a handwritten reference indicating the

parties' initial plan to "split" the retrieved eggs so that

half would be fertilized and the other half would be

frozen. This directive, however, was not initialed by the

parties.

[*P14] The Informed Consent provides that "[p]atients

/couples who have frozen embryos [**7] must remain in

contact with NMFF on at least an annual basis in order

to inform NMFF of their wishes as well as to pay fees

associated with the storage of their embryos."

[*P15] Pages 11 and 12 of the Informed Consent then

explain Northwestern's legal rights and obligations as

follows:

"Because of the possibility of you and/or your

partner's separation, divorce, death or mental

incapacitation, it is important, if you choose to

cryopreserve your embryos, for you to decide what

should be done with any of your cryopreserved

embryos that remain in the laboratory in such an

eventuality. Since this is a rapidly evolving field,

both medically and legally, the clinic cannot

guaranteewhat the available or acceptable avenues

for disposition will be at any future date. At the

present time, the options are:

1) discarding the cryopreserved embryos

2) donating the cryopreserved embryos for

approved research studies.

3) donating the cryopreserved embryos to

another couple in order to attempt pregnancy.

Embryos are understood to be your property, with

rights of survivorship. No use can be made of these

embryos without the consent of both partners (if

applicable).

a) In the event of divorce or dissolution of the [**8]

marriage or partnership, NMFF will abide by the

terms of the court decree or settlement agreement

regarding the ownership and/or other rights to the

embryos.

b) In the event of the death or legal incapacitation of

one partner, the other partner will retain

decision-making authority regarding the embryos.

c) In the event both partners die or are legally

incapacitated, or if a surviving partner dies or is

legally incapacitated while the embryos are still

stored at NMFF, the embryos shall become the sole
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and exclusive property of NMFF. In this event, I/we

elect to: (please select and initial your choice).

Note: both the patient and the partner must agree

on disposition; as with other decisions relating to

IVF, you are encouraged to discuss this issue."

Below this paragraph, Karla and Jacob initialed the

space next to the option to "[d]onate the embryos to

another couple."

[*P16] Included on page 17 of the Informed Consent is

an additional legal disclaimer:

"The law regarding IVF, embryo cryopreservation,

subsequent embryo thaw and use, and parent-child

status of any resulting child(ren) is, or may be,

unsettled in the state in which either the patient,

spouse, partner, or any current or future donor

lives, [**9] or in Illinois, the state in which the NMFF

Program is located. NMFF does not provide legal

advice, and you should not rely on NMFF to give

you any legal advice. You should consider

consulting with a lawyer who is experienced in the

areas of reproductive law and embryo

cryopreservation as well as the disposition of

embryos, including any questions or concerns about

the present or future status of your embryos, your

individual or joint access to them, your individual or

joint parental status as to any resulting child, or

about any other aspect of this consent and

agreement."

[*P17] The last page of the Informed Consent contains

the signatures of Jacob, Karla, and Dr. Kazer and the

date of March 25, 2010. Above their signatures is the

following provision:

"After your questions have been answered to your

satisfaction, please sign your names below to

indicate that you have had adequate time to review

the information contained in this consent form and

that you are ready to begin your upcoming IVF

treatment cycle."

[*P18] Later that day, following their appointment at

Northwestern, Jacob and Karla met with Nidhi Desai,

an attorney, to discuss the IVF procedure and their

options for the pre-embryos. Desai [**10] presented the

couple with two possible arrangements: a co-parenting

agreement or a sperm donor agreement. Desai

explained that, under a co-parenting agreement, Jacob

would be involved in any resulting child's life as a

co-parent, including sharing financial responsibility. She

also explained that, under a sperm donor agreement,

Jacob would have no obligations and would be waiving

his parental rights. Desai informed the parties that if

they wanted to use a sperm donor agreement, each

party would require independent legal representation

and they would have to hire an additional attorney for

this purpose. Desai did not present Jacob and Karla

with any draft agreements during their initial consult;

rather, they were supposed to call her afterwards to tell

her which arrangement they had chosen.

[*P19] On March 29, 2010, Desai received an e-mail

from Karla stating that the couple had opted to proceed

under a co-parenting agreement. Desai prepared and

e-mailed Karla a document entitled "Co-Parent

Agreement" later the same day. This proposed

agreement was never signed.

[*P20] On April 6, 2010, the parties went together to

Northwestern, where Karla underwent the egg retrieval

procedure and Jacobmade his [**11] second deposit of

sperm. Following the procedure, Dr. Kazer informed

them that he had retrieved fewer eggs than originally

anticipated and advised them that they would have a

better chance of having a biological child if they fertilized

all eight. Karla asked Jacob, "[W]hat should we do?"

Jacob indicated to her that they should fertilize all of the

eggs with his sperm. Ultimately, only three eggs were

successfully fertilized.

[*P21] The next day, Karla began her chemotherapy

treatment. Jacob attended her first appointment and,

initially, was "a hundred percent supportive."

Subsequently, however, he stopped returning her phone

calls and text messages. In May, after Karla's second

chemotherapy cycle, Jacob ended their relationship in

a text message. Karla responded with an inquiry about

the pre-embryos, but received no response.

[*P22] On June 14, 2010, Jacob sent Karla an e-mail

for the first time after ending their relationship. In his

e-mail, he stated: "I still have many questions to ask

myself along with all the things I'd like to ask you. So

with that being said I feel I should tell you what has been

going on inmymind and life over these past fewmonths

in attempt to bring closure to what has happened [**12]

between us so far." He acknowledged that there were

differences that he could not reconcile and even though

Karla was unaware of these issues, he knew they

ultimately "could not be together." He also admitted in

the e-mail that he had concealed from her his true

feelings and reservations about their relationship while
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simultaneously seeking a way to end it that would leave

her "in a position to move on intact despite the loss of

[their] relationship." In a paragraph describing his

concerns about their separation and their pre-embryos,

he wrote:

"When you asked me if I would be the donor for

your emergent egg harvesting I still have no

reservations in my answer. If you desired to have

the possibility of having 'a' child in the future and I

could be of help to you, I'd do it all over again. But

now that we've already gone through with

everything I wonder if you in asking me were doing

so out of a longing to have 'my' child instead. The

two are very different things, things neither you nor

I were clear upon, because we never discussed our

thoughts and feelings when given such choices.

Karla I rather desired you to have a child of your

own in the future with the return of your health, not

[**13] for us to have a child when that time comes.

I know now that there isn't a possibility of a future for

us together and that our relationship has faltered. I

wonder if you would've rather gone with a random

donor in knowing this, a question that my indecision

has robbed you of, even in spite of my assumed

generosity and caring actions. I'm sorry for this and

I hope you can forgiveme even after everything I've

put you through. Now in the after math [sic] of that

decision I'm faced with even more compounding

issues all stemming from my fear of the truth. Karla

do you still wish to keep the embryo's [sic] after all

of this? Do you desire the potential to have 'a' child

in the future or 'my' child, because if your choice is

the ladder [sic] I won't be there? I had no intention of

being there. I ask myself, would you have asked

someone instead of me if I had said no, or would

you have even gone through with it at all? It's far too

late to be saying this, but you and I both know we

never had the needed time to make such a decision

and rather hastily went about things due to your

health."

[*P23] Jacob also expressed concern about the reaction

he had received from his friends and family when

discussing [**14] the fact that he had participated in the

IVF process with Karla:

"I never imagined that what I'm saying to you right

now would be so expansive and reaching in my life

Karla. My time with you has worked its way into

every part ofmy beingwith everything and everyone

I know. Since I stopped returning your text's [sic]

and calls I looked for council [sic] from just about

everyone I could, and have been met with mixed

feelings to say the least. Some of my friends and

family feel I've made a grave mistake and did

something that is unnatural and that I should not go

through with. Others feel the same as I do and

believe I did what was best given the circumstances

and acted with the utmost of intentions. However, I

never imaged [sic] that my choice would be one that

would forever pushme away from those people I've

been so close to in my life. *** I know that I must

make a choice in this and choose to leave it up to

you ultimately to decide Karla."

[*P24] Finally, he acknowledged a fear of being rebuked

or rejected for having helped Karla:

"I just am afraid that this will be something that

haunts me for the rest of my life and that once I do

find someone who I'm ready to love and have a

family with [**15] they will reject me on the basis

that I could potentially have a child of my own in the

world with another women [sic], that I know nothing

about and neither of which have I ever loved. The

thought of a child being amutually desired choice in

the shared life and relationship of two loving adults

is something very fundamental and non-negotiable

to some people. I just wonder if my future happiness

in life will be tethered to the women [sic] I cared for

years ago and the child I never knew."

[*P25] OnSeptember 6, 2010, Jacob sent Karla another

e-mail, announcing that he could not let her use the

pre-embryos and that he wanted them to be donated to

science or research. In her e-mail back to Jacob that

same day, Karla responded: "Those embryos mean

everything tome and I will fight this to the bitter end." On

September 10, 2010, Jacob sent Karla an e-mail, telling

her that "if [she] could put together all the documents

that [he] would need to sign over the embryos [he'll] do

it." He also asked her to "mail all correspondence" to a

different address and to refrain from replying to his

e-mail message because "other people routinely access

[his] email andwill ultimatelymake this a harder decision

[**16] for [him] to make."

[*P26] Karla contacted Desai about drafting a sperm

donor agreement, and Desai told her that Jacob would

need to sign a waiver and obtain separate legal

representation. Desai recommended an attorney for

Jacob. The attorney later informed Desai that she and

Jacob did not connect for a time, but when they did,

Page 7 of 26

2015 IL App (1st) 122975-B, *P22; 2015 Ill. App. LEXIS 520, **12

Alexis Cirel



Jacob said he "did not want to move forward with the

arrangement."

[*P27] Jacob subsequently hired an attorney, Kurt

Mueller, who sent a document entitled "SpermDonation

and Confidentiality Agreement" to Karla's attorney on

April 29, 2011. The proposed agreement granted Karla

full custody of the pre-embryos and required, among

other things, that Jacob's identity as the sperm donor

remain confidential. Jacob, however, later discharged

Mueller and sent his own "proposed anonymous embryo

donation and confidentiality agreement" which also

included a provision granting Karla full custody of the

pre-embryos. Karla testified that she would have signed

Jacob's proposed agreement, but Northwestern

indicated that it would not abide by its terms.

[*P28] On August 22, 2011, Jacob filed the underlying

lawsuit against Karla.1

[*P29] The Trial

[*P30] The trial evidence included the in-court testimony

of Jacob and Karla and the deposition testimony of Dr.

Kazer, Nidhi Desai, and Ashley Harris, Jacob's former

girlfriend.Among the documents admitted into evidence

were the following: the Informed Consent dated March

25, 2010; the draft Co-Parent Agreement prepared by

Desai on March 29, 2010; and the e-mails between

Jacob and Karla, along with the attachments to the

e-mails.

[*P31] Jacob's Testimony

[*P32] Jacob testified that he responded "yes" when

Karla asked him on March 24 if he would "would be

willing to provide sperm to make pre[-embryos] with

her." He admitted telling Karla that he wanted to help

her have a child, and acknowledged that the purpose of

providing his sperm was to help her have a biological

child. He agreed that they never discussed any

limitations on her future use of the pre-embryos. In fact,

the thought of placing limitations on Karla's use of the

pre-embryos "never crossed [his] mind."

[*P33] As for the Informed Consent, Jacob

acknowledged that the purpose of the document was

"[p]artly" to [**18] protect Northwestern from committing

a crime in the event it touched him, conducted tests on

him, or disclosed his medical information. He

nonetheless understood the Informed Consent as

requiring both his and Karla's approval prior to any use

of the pre-embryos. He admitted that he never

communicated this understanding to Karla.

[*P34] Jacob testified that, during their March 25

meeting, Dr. Kazer told the couple that any use of the

pre-embryos would require the consent of both

individuals because they were not married; however, he

acknowledged that Dr. Kazer never asked the parties to

agree what should happen to the pre-embryos in the

event of their separation. Instead, Dr. Kazer encouraged

them to go see an attorney to resolve that issue and

indicated that Northwestern would abide by an

agreement, prepared by an attorney, regarding custody

of the pre-embryos.

[*P35] Jacob acknowledged that despite the couple's

initial plan to fertilize some of Karla's eggs and to

cryopreserve the rest of them, he agreed that Karla

should fertilize all eight eggs after Dr. Kazer indicated

that there would be a better chance of creating viable

pre-embryos if all the eggs were fertilized. Jacob knew

that these were [**19] likely the last viable eggs Karla

would ever have because of the anticipated effects of

her chemotherapy treatment.

[*P36] Jacob agreed that, during the meeting with

Desai, no one ever identified any circumstances under

which Karla would not be able to use the pre-embryos.

However, he explained that he did not voice any such

limitations because he "wasn't asked" and assumed

that his prior approval was required under the terms of

the Informed Consent. Jacob denied ever agreeing to

sign the draft Co-Parent Agreement that Karla emailed

to him. He testified that at most, he merely told Karla

that he had been "meaning to" sign it. He did not

express any concerns or disagreements with the

document's terms, but indicated only that the couple

would need to go over the document and talk about it.

He testified that he never agreed to any term in the draft

agreement that would give Karla sole control over the

disposition of the pre-embryos in the event of their

separation; in fact, he believed that it contradicted what

Desai told him his rights would be as a co-parent and

also what he agreed to in the Informed Consent.

[*P37] Karla's Testimony

1 Northwestern Medical Faculty Foundation, the medical practice that issued [**17] the Informed Consent and had initial

responsibility for the clinical storage of the cryopreserved embryos, is not a party in this lawsuit.
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[*P38] Karla testified that she believed, on March 24,

that she and Jacob [**20] had reached an agreement

that "Jacob was providing sperm to create embryos so

[she could] have a biological child after [her] cancer

treatment." She noted that Jacob agreed to donate his

sperm "[w]ithout hesitation" and had expressed no doubt

whatsoever about creating the pre-embryos. Karla

testified that she was "relieved and so happy and so

thankful" that Jacob had agreed to help her have

biologically-related children. Karla also testified that it

was her understanding that she and Jacob "always

agreed that he was doing this to help [her] create

embryos to have a biological child with no other

attachment." She believed that she had his consent to

use the pre-embryos at a later date, noting, "that's why

I fertilized all eight [eggs]." Had she known that Jacob

harbored doubts or concerns, she "would have gone

against Dr. Kazer's suggestion and *** frozen some

eggs" in order "to make sure that there was no risk of

[her] being able to have a biological child after [her]

cancer treatment."

[*P39] Karla does not remember discussing the

disputed provision in the Informed Consent regarding

the use of the pre-embryos when meeting with Dr.

Kazer on March 25. Karla testified that she uses

informed consent [**21] forms in her own medical

practice and believes they are "given to a patient to

describe a procedure, to discuss the risks and benefits

of doing the procedure, and to get permission for a

hospital and doctor to do a procedure." She also testified

that the couple had "already agreed that [Jacob] was

going to donate his sperm to create embryos"; no one

asked them about this agreement; they were told "on

several occasions" that day about the need to document

their wishes with an attorney; and she had no

opportunity to modify the provision.

[*P40] Karla acknowledged that she never asked to

modify the Informed Consent so as to indicate her

specific understanding that she had sole authority over

the pre-embryos, but explained why she did not do so.

First, she was "very familiar with informed consents ***

[and] knew that this wasn't something that youmodify or

write in what a patient wishes." Second, it was her

understanding that she and Jacob would be

documenting their wishes through an attorney as

opposed to in the informed consent. And lastly, she and

Jacob "agreed that he was donating the sperm for one

reason and one reason only, for [her] to have biological

children after [her] cancer treatment." [**22] She testified

that "there was really no need to ask for that term to be

put into a form" in light of their oral agreement and

understanding of the purpose of the IVF.

[*P41] With respect to the March 25 consultation with

Desai, Karla testified that "every discussion that [the

couple] had including the discussion with Nidhi Desai

[was] that Jacob was doing this for [her] to have a

biological child, and no other conditions, no other terms

were ever mentioned." Although Karla sent Desai the

e-mail requesting the co-parenting agreement, she did

not review the draft Co-Parent agreement that Desai

sent to her upon her receipt of the document. Karla

explained that during this time, she was experiencing

great pain, difficulty with breathing and eating,

undergoing injections and ultrasound exams for the

IVF, and managing her fears about her mortgage,

student loans, and bills in light of the fact that she would

probably not be working for almost a year: "So that's

where all my time was spent. That's why I was stressed

and that's what I was going through at the time."

[*P42] Karla testified that when she asked Jacob,

following the retrieval, whether they should fertilize all

eight eggs with his sperm, she [**23] remembers this

moment specifically because "[i]t was a big deal *** we

were fertilizing all eight, and I knew that it was my—the

onlyway that I would be able to have biological children."

She testified that Jacob "never once" mentioned any

problems when he told her to fertilize all eight eggs.

[*P43] At one point, following her first chemotherapy

treatment, she and Jacob went to a pharmacy to pick up

some prescriptions. While Jacob was paying for the

prescriptions, she asked him if he had read the

Co-ParentAgreement and if he was going to sign it. She

recalled Jacob telling her "yes" and she felt "relieved."

At that time, Karla "thought [Jacob] was so amazing"

and that he "was this angel that was put in [her] life to

help [her] through this."

[*P44] Dr. Ralph Kazer's Testimony

[*P45] Dr. Kazer testified that he does not remember

the meeting with Jacob and Karla on March 25, but that

it is "highly likely" that he pointed out the consent

provision to themduring theirmeeting. Dr. Kazer testified

that Northwestern has used a version of the Informed

Consent since the IVF program started in the early

1990s. It has been updated and revised over the years,

and the version signed by Jacob and Karla was current

[**24] as of December 2009.

[*P46] According to Dr. Kazer, the purpose of a medical

informed consent document is "to provide a vehicle for
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systematically explaining to a patient who is considering

a particular treatment the nature of the treatment, the

potential advantages of the treatment, the potential

disadvantages of the treatment, and the particular

consequences of the treatment in order that the patient

can make an informed decision about whether or not

undergoing this particular kind of therapy is appropriate

for him or her." He agreed that the Informed Consent

does not necessarily serve to document the parties'

wishes with respect to disposition of the pre-embryos.

As he explained: "[W]e don't feel that it would be

appropriate to go to that individual level of detail in a

standard consent form. Every couple is likely to handle

this in a different way and we feel that it's more

appropriate for them to get legal counsel to document

their specific desires about disposition, and in particular,

if they ultimately split up."

[*P47] Dr. Kazer testified that a couple could modify the

Informed Consent "in principle" if they "changed [their]

mind about something." In this particular case, however,

Jacob and [**25] Karla would not have been permitted

tomodify the consent provision at issue if they disagreed

with it. Dr. Kazer would have told them that "this is the

only consent form that they can sign; that they can't

modify it, and if they had some sort of agreement

between the two of them about the disposition of their

embryos in the future, that they needed to get an

attorney and document it in a separate document."

Finally, Dr. Kazer noted that this has "never happened

to [him] in [his] career."

[*P48] Nidhi Desai's Testimony

[*P49] Nidhi Desai specializes in adoption and

reproductive technology law. Desai met with Jacob and

Karla on March 25, 2010 for about an hour, and

discussed "the emergency IVF" and "different options

with respect to the [pre-]embryos." She also discussed

with them the options for a co-parenting agreement or a

sperm donation agreement. Desai explained the

difference between these two arrangements, and told

them that if they opted for a sperm donation agreement,

she could not represent both parties and one of them

would be required to obtain "separate legal

representation." Desai testified that, according to her

notes from the March 25 meeting (which were admitted

into evidence at [**26] trial), she informed the parties

that if she was going to represent both of them, "there

has to be an understanding that [they are] co-parenting."

[*P50] Desai advised the parties that the disposition of

the embryos was "one of the points we need to decide"

and that Jacob and Karla "need[ed] to think about what

they want." She did not recall whether Karla indicated

that the couple had an agreement to allow Karla to use

the pre-embryos without Jacob's prior consent. She

explained, however, that following their meeting, she

"had concluded that for purposes of the draft

[agreement] [she] would say that if theyweren't together

Karla would control their disposition."

[*P51] Desai also testified that she did not see the

Informed Consent during the meeting. She has,

however, seen the "generic" medical consent forms

used by Northwestern many times and believes that

"part of the reason that Northwestern has these

[co-parenting or sperm donor] agreements entered into

is because the agreement would supersede the

consent." In her opinion, the Informed Consent that

Jacob and Karla signed was a vehicle for Northwestern

to "protect themselves and say 'look we're not going to

do anything unless we have some sort of direction

[**27] from one of the parties.'" Desai acknowledged

that she was not at Northwestern with the parties when

they signed the Informed Consent, but her

understanding of the document was "based on [her]

conversations with their reproductive endocrinology

department over the years."

[*P52] Desai testified that Jacob and Karla did not

"formally" enter into an agreement during the meeting.

Instead, "[t]here was discussion as to what might

happen," which led Desai to "prepare[] a draft so they

could read through it to see if it accurately reflect[ed]

their understanding." She recalled that during their

meeting, Jacob expressed that he wanted to help Karla

have children and that she would be able to use the

pre-embryos upon their separation:

"Q. And Jacob told you at the meeting that Karla

should be able to use the pre-embryos if they split

up?

A. Yes.

Q. And the parties said that if they split up they

wanted Jacob to become a sperm donor, correct?

A. Yes. After discussing all the possibilities, yes.

That was the conclusion that I came to."

[*P53] Subsequently, on March 29, Desai received an

e-mail from Karla, indicating that the couple "decided

that they're not going to go the sperm donor route ***

[and were] going to go the co-parenting [**28] route." In
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preparing the draft Co-Parent Agreement, Desai

included a provision stating as follows: "Should the

Intended Parents separate, Karla will control the

disposition of the pre-embryos." Desai testified that this

language had been added to the draft agreement

"[b]ecause it was something that we had, you know,

discussed." When asked whether Jacob agreed that

Karla would have sole control of the pre-embryos upon

their separation, Desai responded:

"I don't know if he used those words, but that was

the direction I thought they were going in. Yes. And

that's why I put it in this way. Sometimes I will say in

the event the intended parents separate the embryo

shall be thawed thereby destroying their viability or

they shall be donated to medical science. So this is

the direction I thought they were going in based on

the meeting. But of course the agreement was not

signed ***."

[*P54] Later, Karla asked Desai for a sperm donor

agreement. Desai advised Karla that she would require

a waiver and that Jacob would require separate legal

representation. She gave Karla the name of an attorney

for Jacob. That attorney later told Desai that Jacob

"wasn't going to be moving forward with the sperm

donation agreement." [**29]

[*P55] Ashley Harris's Testimony

[*P56] Ashley Harris testified that she and Jacob were

in a dating relationship from September 2007 to

December 2012, with "a separation period for maybe

five months or so" from late 2009 until April or May of

2010. She had not been aware, during their separation,

that Jacob "was with someone else," i.e., Karla. A few

weeks after re-kindling their relationship, Jacob told

Ashley "[t]hat he donated his sperm" to help Karla

create pre-embryos with her eggs. Ashley recalled that

when she learned about the pre-embryos, she "wasn't

happy about it." Although she "never specially asked,"

she "just assumed" that Karla would want to use the

pre-embryos at some point. She gave Jacob an

ultimatum:

"Immediately when I found out, I told him I didn't

want to be with him if they had gone through with it.

So I said that he would have to tell her if he wanted

a relationship with me that she could not use [the

pre-embryos]."

According toAshley, that was when Jacob "realized that

[neither Ashley] nor any woman would want to be with

somebody who had embryos with someone else."

[*P57] Ashley further testified that she and Jacob did

not discussmuchmore about the pre-embryos "besides

the fact that [**30] [Karla] couldn't use them and that he

had to go through the motions of that if he wanted a

relationship with me." She was aware that Jacob and

Karla were still having some communications. On one

occasion, Jacob showed her the June 14, 2010 e-mail

that he sent to Karla, which stated in part the following:

"Karla, I've told Ashley about us. And in hearing so,

she can't even bear the thought of what I did for

you. While Ashley and I were separated while you

and I were together, she still cared deeply for me. In

talking with her, I found out that as a direct result of

what has happened between you and I, she could

never even consider being with me nor loving me if

we were to go ahead and have a child either as

donor or by co-parenting."

[*P58] Ashley testified that she later discovered a draft

sperm donor agreement when she accessed Jacob's

e-mails. She also noticed an e-mail to Karla dated

September 10, 2010, in which he wrote "Please mail

any correspondence to the below address and don't

reply to this message because other people routinely

access my e-mail and will ultimately make this a harder

decision for me to make." The address that Jacob listed

was that of a male friend.Ashley later "confronted [**31]

[Jacob] about it and asked him why [he and Karla] had

drafted something [she] didn't know about."

[*P59] Ashley and Jacob ended their relationship in

December 2012. According to Ashley, the decision to

end their relationship had nothing to do with Jacob's

lawsuit or the pre-embryos.

[*P60] The Circuit Court's Ruling

[*P61] Following a two-day trial, on May 16, 2014, the

circuit court entered a written order awarding Karla sole

custody and control of the pre-embryos. First, the court

found that the parties entered into an enforceable oral

agreement on March 24, 2010 which "contains the offer

and acceptance andmeeting of theminds regarding the

disposition of the embryos *** [and] represents the

intent of the parties, at that time, that Karla need not

obtain Jacob's consent to use the embryos to attempt to

have a child." Second, it found that the March 25, 2010

Informed Consent "specifically contemplates that
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another agreement between the partiesmay govern the

future disposition of the embryos" because "[t]he form

states Northwestern will abide by any agreement

reached between the parties." The court ruled that the

parties' "previous oral agreement *** is not contradicted

or modified by any language in the [**32] Informed

Consent, or by anything else that happened between

the parties."

[*P62] Despite finding that the parties' interests and

rights in the pre-embryos were controlled by their March

24 oral agreement, which allowed Karla to use the

pre-embryos without Jacob's consent, the circuit court

also considered the evidence under the

balancing-of-interests analysis, presumably to provide

a complete factual and legal framework for this court's

benefit on review. The court held that Karla's interests in

using the pre-embryos outweighed Jacob's interests in

preventing their use. Specifically, the court found that

"Karla's desire to have a biological child in the face of

the impossibility of having one without using the

embryos, outweighs Jacob's privacy concerns, which

are now moot, and his speculative concern that he

might not find love with a woman because he

unhesitatingly agreed to help give Karla her last

opportunity to fulfill her wish to have a biological child."

[*P63] Jacob filed a notice of appeal. We have

jurisdiction over this cause pursuant to Illinois Supreme

Court Rules 301 (eff. Feb. 1, 1994) and 303 (eff. May

30, 2008).

[*P64] ANALYSIS

[*P65] As previously noted, this case presents the

question of who is entitled to determine the disposition

[**33] of the pre-embryos that the parties created jointly

with their sperm and eggs.2 In Szafranski I, we held that

the dispute should be settled, first, by honoring any

advance agreement between the parties regarding the

disposition of the pre-embryos. Alternatively, in the

absence of such an agreement, the circuit court should

resolve the issue weighing the parties' relative interests

in using or not using the pre-embryos. Szafranski I,

2013 IL App (1st) 122975, ¶¶ 40, 42. On remand, the

circuit court considered the evidence adduced at the

trial and ultimately concluded that Karla was entitled to

the sole control over the pre-embryos under both tests.

[*P66] March 24, 2010 Oral Agreement

[*P67] HN1An oral agreement is binding where there is

an offer, an acceptance, and a meeting of the minds as

to the terms of the agreement. Bruzas v. Richardson,

408 Ill. App. 3d 98, 105, 945 N.E.2d 1208, 349 Ill. Dec.

56 (2011). To be enforceable, the material terms of a

contract must also be definite and certain. Id. "The

terms of a contract will be found to be definite and

certain *** if a court is able to ascertain what the parties

agreed to, using proper rules of construction and

applicable principles of equity." Id. The [**34] parties'

intent in forming an oral contract and the terms of the

contract are questions of fact to be determined by the

trier of fact. Prignano v. Prignano, 405 Ill. App. 3d 801,

810, 934 N.E.2d 89, 343 Ill. Dec. 89 (2010); Hedlund &

Hanley, LLC v. Board of Trustees of Community College

District No. 508, 376 Ill. App. 3d 200, 205, 876 N.E.2d 1,

315 Ill. Dec. 1 (2007).

[*P68] HN2 The standard of review for resolving the

parties' competing interpretations of their agreement of

March 24 is highly deferential. "Ordinarily, the intent of

the parties to an oral contract is a question to be

determined by the trier of fact." Ceres Illinois, Inc. v.

Illinois Scrap Processing, Inc., 114 Ill. 2d 133, 141, 500

N.E.2d 1, 102 Ill. Dec. 379 (1986). "A reviewing court

must not set aside such a finding unless it is contrary to

the manifest weight of the evidence." Id. See also

Edward M. Cohon & Associates, Ltd. v. First National

Bank of Highland Park, 249 Ill. App. 3d 929, 941, 618

N.E.2d 676, 188 Ill. Dec. 106 (1993) ("A trial court's

construction of an oral agreement between the parties

will be followed unless it is against the manifest weight

of the evidence and an opposite conclusion is clearly

warranted.");Goldenberg v. Bazell, 219 Ill. App. 3d 672,

679, 579 N.E.2d 1077, 162 Ill. Dec. 263 (1991)

(upholding the trial court's ruling that an oral contract

existed where it was not against manifest weight of the

evidence). A trial court's conclusion is against the

manifest weight of the evidence when an opposite

conclusion is apparent or when findings appear to be

unreasonable, arbitrary, or not based on evidence.

Eychaner v. Gross, 202 Ill. 2d 228, 252, 779 N.E.2d

1115, 269 Ill. Dec. 80 (2002). We will not substitute our

judgment for that of the circuit court, and "[w]here

several reasonable inferences are possible, those

conclusions drawn by the trial court must [**35] prevail."

Rankin v. Hojka, 42 Ill. App. 3d 440, 446, 355 N.E.2d

768 (1976).

2 For consistency purposes, we adopt the parties' use of the term "pre-embryo" to describe a fertilized egg prior to

implantation. In re Marriage of Dahl and Angle, 222 Ore. App. 572, 194 P.3d 834, 835 n.1 (Or. Ct. App. 2008).
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[*P69] At the outset, we emphasize that Jacob concedes

that a contract was formed on March 24; as such, no

dispute exists as to the existence of the parties' oral

contract. The sole dispute stems from a disagreement

over the scope of their agreement. Under the

circumstances, we will not disturb the circuit court's

finding that the parties entered into an oral contract on

March 24 regarding the creation of pre-embryos with

Jacob's sperm and Karla's eggs. We find nothing in the

record to suggest that the circuit court erred in this

finding.

[*P70] As we turn to the scope of the parties' oral

contract, we note that several facts are not in dispute.

Significantly, Jacob does not challenge the finding that

an oral contract was created on March 24 when Karla

asked him if he would be willing to donate his sperm to

create pre-embryos with her, and he manifested his

acceptance of Karla's offer by responding "yes."3 The

parties both acknowledge that Jacob agreed to donate

his sperm after Karla told him that she would likely

become infertile after her chemotherapy treatment. Both

parties further acknowledged, through trial testimony,

that the purpose of the oral contract was for Jacob to

provide [**36] his sperm to fertilize Karla's eggs so that

she could preserve her ability to have a biologically

related child of her own in the future, after her

chemotherapy treatment ended. Finally, it is undisputed

that the parties knew that the pre-embryos would have

to be cryopreserved for later use and that they would

not be transferred to Karla for implantation, at the

earliest, until after she finished her chemotherapy

treatment.

[*P71] Here, after the circuit court found that the parties

formed an oral contract on March 24, it next had to

resolve the question of whether the parties, when

forming this contract, intended for Karla to use the

pre-embryos to have a child—presumably at some later

time after her medical treatment ended—without

obtaining Jacob's consent.According to Jacob, he never

agreed, on March 24, that Karla could use the

pre-embryos without his consent. Conversely, Karla

[**37] contends that their agreement did not include

any limitation on her use of the pre-embryos and that

the parties intended for Karla to use them, without

condition, to have a biological child.

[*P72] On remand, the circuit court was asked to

determine whether the parties had any advance

agreement regarding Karla's right to use the

pre-embryos. Following its consideration of the trial

evidence, the court concluded that Jacob had agreed to

donate sperm specifically for the purpose of allowing

Karla to later have a child of her own and that the parties

intended for Karla to use any resulting pre-embryos

without Jacob's consent. In reaching its decision, the

court found the following evidence dispositive of the

parties' intent at the time their contract was formed: (1)

neither party expected to continue their relationship in

the long run; (2) neither discussed or signed the

Co-Parent Agreement and, thus, did not modify their

March 24 oral contract; and (3) Jacob told Karla, in his

June 14, 2010 e-mail, that he wanted Karla to have a

child of her own and that he would leave it to her to

decide whether to use the pre-embryos.

[*P73] On appeal, Jacob contends that the circuit court

erred in finding that [**38] the March 24 oral contract

"contains the offer and acceptance and meeting of the

minds [between Jacob and Karla] regarding the

disposition of the embryos." He specifically takes issue

with the court's finding that the agreement "represents

the intent of the parties, at that time, that Karla need not

obtain Jacob's consent to use the embryos to attempt to

have a child." Jacob argues that, at the time the contract

was formed, he agreed only to donate sperm for Karla's

IVF procedure so that she could attempt to have a

biologically related child later, no more and no less. He

maintains that he and Karla "never even discussed or

contemplated" the issue of how the pre-embryos would

be used or disposed of following the IVF and

cryopreservation. In sum, he argues that "[c]onsent to

create pre-embryos is not consent to their possible use

at some unknown time in the future."

[*P74] We must determine whether the circuit court

properly found that the parties intended, under the

March 24 oral contract, to allow Karla to use the

pre-embryoswithout such a limitation. Stated differently,

wasKarla's right to use the pre-embryos for implantation

without Jacob's consent an additional "benefit" separate

and independent [**39] from the parties' agreement to

create pre-embryos and one which the parties had not

bargained for or contemplated when they mutually

agreed to create the pre-embryos in the first place?

3 In his opening brief, Jacob characterizes the March 24 understanding as an "oral contract" but later, in his reply brief, refers

to it exclusively as an "oral agreement." We find no relevance in the different choice of words as both parties acknowledge that

they entered into an oral contract on March 24, 2010.
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HN3Our review of the evidence is deferential, and even

if this court "might have reached a different conclusion

had it been the fact finder," we will not disturb the trial

court's judgment unless it is "unreasonable, arbitrary, or

not based on evidence." Bazydlo v. Volant, 164 Ill. 2d

207, 214-15, 647 N.E.2d 273, 207 Ill. Dec. 311 (1995).

[*P75] According to Jacob's own testimony, he never

communicated a desire to have any say in Karla's future

disposition of the pre-embryos; his only concern was to

help her take the necessary steps to preserve her ability

to create pre-embryos for that purpose. HN4 "The

principal objective in construing a contract is to ascertain

and give effect to the intent of the parties." Village of

South Elgin v. Waste Management of Illinois, Inc., 348

Ill. App. 3d 929, 941, 810 N.E.2d 658, 284 Ill. Dec. 868

(2004). Such "'[i]ntent' refers to objectivemanifestations

of intent in the words of the contract and the actions of

the parties; it does not encompass one party's secret,

undisclosed intentions or purely subjective

understandings of which the other party is unaware." Id.

"When a contract is ambiguous or silent on a disputed

issue, a court may, in order to determine the intent of the

parties at the time [**40] of contracting, consider the

contemporaneous or subsequent acts of the parties to

the contract."Vole, Inc. v. Georgacopoulos, 181 Ill. App.

3d 1012, 1021, 538 N.E.2d 205, 131 Ill. Dec. 17 (1989).

[*P76] Jacob suggests that the parties could not have

reached an agreement to allow Karla to use the

pre-embryos without his consent because the issue

never entered his mind at the time he agreed to donate

his sperm to help Karla create the pre-embryos. Jacob

also argues that because theMarch 24 contract is silent

on the issue of whether Karla has an unlimited and

unqualified right to use the pre-embryos, it cannot be

construed to reflect the parties' mutual assent or intent

to grant Karla such a right. Instead of conceding the

possibility that the lack of such thought suggests that he

never initially intended to limit Karla's use of the

pre-embryos, Jacob instead asserts that the court

should honor the parties' silence regarding any

limitations. Specifically, he argues that the March 24

oral contract should be construed as an agreement

confined solely to the donation of sperm and use of that

sperm for the creation of pre-embryos. Under his

proposed interpretation, the use of the couple's

pre-embryos would be subject to his control and

consent, even though it is clear that neither party

expected [**41] him to use the pre-embryos at any time.

[*P77] In response to Jacob's argument, Karla points

out that he has ignored the "overwhelming" evidence

that they "agreed, understood and intended that the

very purpose of their agreement was to provide Karla

with the ability to have her own biological child in the

future with the return of her health." (Emphases in

original.) Karla argues that Jacob now seeks to add a

term to their oral contract that was not previously

included or bargained for: namely, a right to withhold

consent for transfer of the pre-embryos that would

prevent Karla from using them to have a child.

[*P78] The record reveals several instances where

Jacob could have voiced his alleged desire about

wanting a right to consent to Karla's use of the

pre-embryos and, nevertheless, remained silent on the

issue. The first instance was on March 24, the day he

agreed to donate his sperm. Jacob testified that he did

not inform Karla that his agreement to create

pre-embryos was contingent on a right to withhold

consent to her subsequent use of the pre-embryos. On

March 25, the very next day, Jacob told Dr. Klock that he

wanted to help Karla have a child, but again failed to

mention any reservation [**42] about her use of any

resulting pre-embryos. Desai also recalled Jacob telling

her he wanted Karla to use the pre-embryos to have a

child and that she could use them in the event of their

separation. On April 6, when Karla asked Jacob if she

should fertilize all eight of her eggs, he agreed that she

should, as opposed to reserving and cryopreserving

some of the eggs—likely her last "fertile" ones—for

insemination at some future date. Finally, even in the

midst of their dispute over the pre-embryos, Jacob

indicated, in his June 14 e-mail to Karla, that his consent

to her use was unconditional:

"When you asked me if I would be the donor for

your emergent egg harvesting, I still have no

reservations in my answer. If you desired to have

the possibility of having a child in the future and I

could be of help to you, I'd do it all over again."

[*P79] Jacob's contention also presupposes that Karla

understood, on March 24, that he could have validly

"withheld" consent or asserted a veto over her use of

the pre-embryos under any circumstance that had not

been expressly agreed upon by the parties. The circuit

court rejected this assertion following its consideration

of the evidence in the record, and [**43] we find no

reason to disturb its findings. Under Jacob's reasoning,

any unexpressed contingency related to the storage or

use of the cryopreserved pre-embryos would be subject

to Jacob's prior consent simply because he and Karla

did not discuss it when they decided to undergo IVF. For

Page 14 of 26

2015 IL App (1st) 122975-B, *P74; 2015 Ill. App. LEXIS 520, **39

Alexis Cirel

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1RG0-003D-H2J8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1RG0-003D-H2J8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CJ0-RM30-0039-42DD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CJ0-RM30-0039-42DD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CJ0-RM30-0039-42DD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CJ0-RM30-0039-42DD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CJ0-RM30-0039-42DD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-4WF0-003D-H491-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-4WF0-003D-H491-00000-00&context=1000516


example, he could challenge Karla's right to use the

pre-embryos because they never agreed to a duration

term (e.g., an expiration period for use of the

pre-embryos), a marital status condition (e.g., so long

as neither of them was engaged or married at the time

Karla sought to transfer the pre-embryos), or a

transferee limitation (e.g., if Karla required the transfer

of the pre-embryos to a gestational surrogate instead of

to herself). This proposition would allow Jacob to limit

Karla's use of the pre-embryos each time a previously

unidentified circumstance or contingency arose,

essentially undermining the irrefutable purpose of the

IVF and pre-embryo creation.

[*P80] Because HN5 "great weight should be given to

the principal apparent purpose and intention of the

parties at the time of contracting" (Vole, Inc., 181 Ill.

App. 3d at 1020), we see no error in the circuit court's

finding that the parties intended to allow Karla to use the

pre-embryos [**44] without limitation when they formed

the March 24 contract. After considering the testimony

and evidence presented at trial, the circuit court

concluded that the parties understood that the purpose

of creating the pre-embryos was to preserve Karla's

ostensibly last opportunity to have a biological child in

the future, without conditions. "It is well settled that it is

within the province of a trial court to determine the

credibility of witnesses, the weight to be accorded their

testimony, and to resolve inconsistencies and conflicts."

Goldenberg, 219 Ill. App. 3d at 678. Here, the circuit

court had the opportunity to weigh the evidence and

assess the credibility of the witnesses at trial, and to

resolve any inconsistencies and conflicts in the record.

HN6 "Where the testimony of a witness is neither

contradicted, either by positive testimony or by

circumstances, nor inherently improbable, and the

witness has not been impeached, that testimony cannot

be disregarded by the trier of fact." Bazydlo, 164 Ill. 2d

at 215.

[*P81] We further find that the relief Jacob

seeks—essentially, incorporating a limitation into the

oral contract—would change the fundamental essence

of the parties' oral contract. HN7 "[A] court cannot alter,

change or modify the existing terms [**45] of a contract

or add new terms or conditions to which the parties do

not appear to have assented, write into the contract

something which the parties have omitted or take away

something which the parties have included." Gallagher

v. Lenart, 367 Ill. App. 3d 293, 301, 854 N.E.2d 800, 305

Ill. Dec. 208 (2006), aff'd, 226 Ill. 2d 208, 874 N.E.2d 43,

314 Ill. Dec. 133 (2007) (citing 12A Ill. L. and Prac.

Contracts § 233 (1983)). Jacob is seeking the addition

of a new term that neither party agreed to.

[*P82] At trial, both Jacob and Karla testified that they

never discussed whether Jacob's consent would be

needed to use the pre-embryos; Jacob himself admitted

that the thought of placing limitations on Karla's use of

the pre-embryos "never crossed [his] mind." A trier of

fact could reasonably infer from this evidence—Jacob's

failure to express any reservation as to the creation or

use of the pre-embryos—that he never intended to limit

Karla's use of the pre-embryos.

[*P83] HN8 "A presumption exists against provisions

that easily could have been included in the contract but

were not." Id. Had Jacob wanted to preserve his ability

to later veto Karla's use of the pre-embryos, the time for

expressing that conditionwaswhen he accepted Karla's

offer. All he would have been required to say is: yes, he

would donate his sperm, but that he wanted Karla to

seek [**46] his consent before attempting to use any

resulting pre-embryos to have a child. Jacob, however,

remained silent on this issue, did not express any

reservations to creating the pre-embryos, and told Karla

that he wanted to help her have a child. Jacob had

several additional opportunities to express his intent to

impose a limitation, i.e., his veto authority, over Karla's

use of the pre-embryos, but kept silent that purported

intention. Instead, he continually asserted only an

interest in helping Karla become a mother to genetic

offspring. All of this suggests, as the circuit court found,

that the parties never intended to limit Karla's ability to

use the pre-embryos to have a child. Under the

circumstances, we find it contrary to the evidence that

Karla would have given Jacob an arbitrary veto power

over her dream of having a biological child.

[*P84] Lastly, Jacob takes issue with the court's

consideration of evidence that he asserts was

"irrelevant" to the determination of whether the parties

contemplated that Jacob's consent was required for

use the pre-embryos. Specifically, he argues that it is

irrelevant that: (i) he and Karla did not plan on being

together in the future; (ii) he never [**47] told Karla his

consent was required to use the pre-embryos; and (iii)

he "supposedly" left it up to Karla to decide what to do

with the pre-embryos in his email dated June 14, 2010

("I know that I must make a choice in this and choose to

leave it up to you ultimately to decide Karla.")

[*P85] It is not apparent from Jacob's argument whether

he is challenging the admissibility of the evidence or

merely asserting that it offered no probative value at
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trial. Any challenge to the admissibility of the evidence

has been forfeited because he made no objections to

the evidence at trial. See Young v. Alden Gardens of

Waterford, LLC, 2015 IL App (1st) 131887, ¶ 71, 30

N.E.3d 631, 391 Ill. Dec. 361 (HN9 Failure to raise or

renew an objection during the trial "results in forfeiture

of the ability to challenge the trial court's consideration

of that evidence."). Furthermore, HN10 "[e]videntiary

rulings are within the sound discretion of the trial court

and will not be reserved absent an abuse of that

discretion."Williams v. BNSF Ry. Co., 2015 ILApp (1st)

121901-B, ¶ 43, 29 N.E.3d 1097, 390 Ill. Dec. 827

(citing People v. Caffey, 205 Ill. 2d 52, 89, 792 N.E.2d

1163, 275 Ill. Dec. 390 (2001)). Reversal of an

evidentiary ruling is only appropriate if the ruling was

"fanciful, arbitrary, or unreasonable, or where no

reasonable person would take the same view." Id. Here,

we find no error or abuse of discretion. Alternatively, if

Jacob is asserting that the court should not have

considered the evidence [**48] because it offered no

probative value, this argument lacks merit. HN11 The

trial judge is in "the best position to evaluate the

relevance of the evidence" (Holston v. Sisters of the

Third Order of St. Francis, 165 Ill. 2d 150, 176, 650

N.E.2d 985, 209 Ill. Dec. 12 (1995)), and can properly

discern the parties' intent in an oral agreement from the

circumstances surrounding the formation of a contract

or from the conduct of the parties subsequent to its

formation.Anastaplo v. Radford, 14 Ill. 2d 526, 537, 153

N.E.2d 37 (1958).

[*P86] HN12 The circuit court's judgment will not be

vacated unless it is unreasonable, arbitrary, or not based

on evidence. Eychaner, 202 Ill. 2d at 252. Because the

circuit court's judgment was not against the manifest

weight of the evidence, we conclude that the court

properly ruled that Karla is entitled to use the

pre-embryos to have a child, without limitation.

[*P87] March 25, 2010 Informed Consent

[*P88] The next issue is the legal effect of the Informed

Consent that the parties signed on March 25. The

InformedConsent states, in relevant part: "Embryos are

understood to be your property, with rights of

survivorship. No use can be made of these embryos

without the consent of both partners (if applicable)." The

parties each impart a different meaning to the language

of this provision.

[*P89] The circuit court found that this provision did not

contradict or modify the terms of the March 24 oral

[**49] contract between the parties. Specifically, it

stated as follows:

"Where two parties are involved, the form states

that both must consent to the use of the embryos.

The form, however, specifically contemplates that

another agreement between the partiesmay govern

the future disposition of the embryos. A provision

encourages the parties to seek an attorney to advise

them on concerns about the future status or

disposition of the embryos. The form states

Northwestern will abide by any agreement reached

between the parties. In this case, Karla and Jacob

have a previous oral agreement which is not

contradicted or modified by any language in the

Informed Consent, or by anything else that

happened between the parties.

Accordingly, this Court finds that the consent

language in Northwestern's InformedConsent does

not apply to Karla and Jacob under the facts in this

case, and the March 24, 2010 oral agreement

stands uncontradicted."

[*P90] Jacob contends that the circuit court erred in

finding that this provision did not contradict or modify

the parties' oral contract of March 24. According to him,

the Informed Consent represents a binding written

agreement that limits his and Karla's rights to use [**50]

the pre-embryos. He argues that by signing the Informed

Consent on March 25, he, Karla, and Northwestern

agreed that any use of the pre-embryos is subject to

both Jacob's and Karla's prior consent.

[*P91] Karla argues that she never agreed to limit her

right to use the pre-embryos when she signed the

Informed Consent on March 25. She further argues that

the InformedConsent is not a "dispositional" agreement

because it does not provide for a specific disposition of

the pre-embryos in the event of the parties' separation.

She points out that the informed consents that have

been considered by other jurisdictions in disputed

embryo lawsuits are distinguishable from this one

because they involved dispositional agreements that

"specifically contemplate the circumstances in which

the parties find themselves."

[*P92] Initially, we must address Karla's argument that

Jacob is barred from seeking relief under the Informed

Consent because he failed to plead an action to enforce

it in his complaint and, in fact, expressly disavowed a

contractual relationship between the parties. In his

complaint, Jacob alleged that the parties "consented
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individually to a battery of medical tests in the process

of the creation [**51] of said Pre-Embryos, free of any

contractual agreement concerning the future use,

custodial ownership and or final disposition of said

Pre-Embryos." (Emphasis added.) In her pretrial

memorandum, Karla mentioned Jacob's failure to bring

a claim for enforcement of the Informed Consent.

However, she never filed a motion objecting to his

pleading at any time before, during or after the trial. 735

ILCS 5/2-615(a) (West 2012) (noting that HN13 "[a]ll

objections to pleadings shall be raised by motion"); see

also 735 ILCS 5/2-612(c) (West 2012) (HN14 "[a]ll

defects in pleadings, either in form or substance, not

objected to in the trial court are waived"). Under the

circumstances, she has forfeited her objection to

Jacob's failure to state a claim based on the Informed

Consent. See 735 ILCS 5/2-615(a) (West 2012).

[*P93] Turning to the merits of the dispute, we must

consider two separate issues: (1) whether the Informed

Consent constitutes an "advance agreement" under

Szafranski I; and (2) whether its terms contradicted or

modified the dispositional agreement reached by the

parties on March 24.

[*P94] While the circuit court did not directly reach the

issue of whether the Informed Consent constituted an

advance agreement as to disposition of pre-embryos

under Szafranski I, it did [**52] find that "the consent

language in Northwestern's Informed Consent does not

apply to Karla and Jacob under the facts in this case." In

doing so, the court found that the Informed Consent

also required Northwestern to "abide by any agreement

reached between the parties" and that Karla and Jacob

had reached an agreement on March 24 that did not

conflict with the Informed Consent. Accordingly, under

the terms of the Informed Consent, any use of the

pre-embryos would be governed by the parties' March

24 contract. This conclusion is supported by the

evidence. It is undisputed that Jacob and Karla entered

into an enforceable contract on March 24, the day

before they signed the Informed Consent. It is also

undisputed that neither of the parties contemplated a

limitation on Karla's use of the pre-embryos at any time

prior to their separation. Absent evidence of any other

agreement between the parties, the March 24 contract

is controlling.

[*P95] We further agree with the circuit court that the

terms of the Informed Consent in this case neither

modified nor contradicted the parties' oral agreement of

March 24.HN15The construction of a contract presents

a question of law, which we review de novo. Gallagher

v. Lenart, 226 Ill. 2d 208, 219, 874 N.E.2d 43, 314 Ill.

Dec. 133 (2007). "In [**53] order to construe the legal

nature of the writing, it is necessary to consider it in the

light of the circumstances under which it was created."

Whitelaw v. Brady, 3 Ill. 2d 583, 586, 121 N.E.2d 785

(1954). "The primary objective in construing a contract

is to give effect to the intent of the parties." Gallagher,

226 Ill. 2d at 232. A contract must be construed as a

whole, viewing each part in light of the others. Id. at 233.

"The intent of the parties is not to be gathered from

detached portions of a contract or from any clause or

provision standing by itself." Id. See also A. Epstein &

Sons International, Inc., v. Eppstein Uhen Architects,

Inc., 408 Ill. App. 3d 714, 720, 945 N.E.2d 18, 348 Ill.

Dec. 711 (2011) ("An instrument's legal effect is not 'to

be determined by the label which it bears or the technical

terms it contains.' [Citation.] Rather, it is the intention of

the parties that governs." (quotingBonde v.Weber, 6 Ill.

2d 365, 377, 128 N.E.2d 883 (1955)).

[*P96] The InformedConsent in this case contemplated

the parties reaching a separate agreement as to

disposition and did not contain any language that would

override the parties' prior agreement. The Informed

Consent simply provided that Northwestern would

refrain from taking any action with the pre-embryos

unless the parties both consented to such action.

Significantly, the provision requiring both parties to

consent to use of the pre-embryos does not bar a

situation in which the parties have reached an advance

[**54] agreement—oral or written—concerning

disposition. The Informed Consent merely advised the

parties that Northwestern had no legal right to use or

dispose of the pre-embryos in any manner that either

Jacob or Karla would find objectionable. In other words,

Northwesternwas legally prohibited fromdoing anything

with the pre-embryos (so long as the cryopreservation

fee was paid every year) unless there was evidence of

consent to such action from both Jacob and Karla. The

circuit court concluded that the parties mutually

consented to a disposition by the latter: the court found

that the parties entered into an enforceable oral contract

whereby Jacob would donate sperm for Karla to create

a pre-embryo so that Karla, at her sole discretion and

without limitation, could use the pre-embryos to become

the mother of a child who shared her DNA.

[*P97] Our opinion in Szafranski I emphasized the

importance of honoring advance agreements between

IVF participants. Central to our holding in that case was

the idea that advance agreements allow parties to settle
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their rights and obligations before an issue over rights

or obligations arise. Here, the parties have reached a

binding oral contract concerning the [**55] use of

pre-embryos that, unless modified or contradicted,

remained in full force and effect. See Schwinder v.

Austin Bank of Chicago, 348 Ill. App. 3d 461, 469, 809

N.E.2d 180, 284 Ill. Dec. 58 (2004) (noting that HN16 a

"modified contract is regarded as creating a new single

contract consisting of so many of the terms of the prior

contract as the parties have not agreed to change, in

addition to the new terms on which they have agreed").

We find no language in the Informed Consent that

would override Jacob and Karla's prior oral contract

wherein the parties consented to Karla using the

pre-embryos at her discretion to have a biological child.

Therefore, in accordance with Szafranski I, we hold that

the March 24 oral agreement is controlling as to

disposition.

[*P98] We disagree with Jacob's argument that the

language of the Informed Consent, and specifically the

consent provision, sets forth the parties' intended

disposition in the case of their separation and thus

modifies their prior agreement. When viewed in the

context of the entire Informed Consent, it is clear that

the consent provision merely sets forth Northwestern's

policy as to its patients. The Informed Consent initially

advises patients that "it is important *** for you to decide

what should be done with any of your cryopreserved

embryos" [**56] in the event of separation. (Emphasis

added.) It then contains the following form language:

"Embryos are understood to be your property, with

rights of survivorship. No use can be made of these

embryos without the consent of both partners (if

applicable)." Immediately thereafter, the Informed

Consent identifies three events that would require a

decision as to disposition: (1) divorce or dissolution of

the marriage or partnership; (2) death or legal

incapacitation of one partner; and (3) death or legal

incapacitation of both partners. With respect to those

situations, the Informed Consent provides what will

happen to the pre-embryos. In the first situation,

Northwestern will abide by the terms of a court decree

or settlement agreement. In the second situation, the

other partner becomes the sole decision-maker

regarding the pre-embryos. Finally, in the third situation,

the pre-embryos become the property of Northwestern.

Significantly, the Informed Consent does not state what

will happen to pre-embryos in the event an unmarried

couple separates.

[*P99] Jacob urges this court to construe the consent

provision as an expression of the parties' intent that

neither of themcould use the pre-embryos [**57] without

the other's consent in the event of separation. Under his

proposed reading, the preprinted boilerplate inserted by

Northwestern into the consent provision would govern

the disposition of the pre-embryos such that Jacob

could withhold his consent to Karla's use at any time.

This interpretation would run directly contrary to the

language giving Jacob and Karla—not

Northwestern—the right to decide the fate of their

pre-embryos. Contrary to Jacob's argument, the lack of

any dispositional option in this provision is not evidence

of an advance agreement to "reserve" his consent to

the future use of the pre-embryos. Instead, it is evidence

of the absence of any agreement in the Informed

Consent regarding disposition upon the couple's

separation.

[*P100] Jacob's proposed reading of the consent

provision also fails to consider that Northwestern has

not specified what will happen in the event an unmarried

couple separates. Northwestern specifically addressed

how the couple's pre-embryos will be disposed of in

three different situations—divorce, death of one partner,

and death of both partners—but, significantly, it did not

address how their pre-embryos would be treated in the

event that they [**58] separated. This can mean only

one thing: that neither the couple nor Northwestern, in

executing the InformedConsent, consideredwhatwould

happen to the pre-embryos in that event. There is no

doubt that Northwestern was aware of the possibility

that an unmarried couple might separate; it expressly

stated in the Informed Consent that it was important for

the couple to decidewhat would happen in that situation.

It nonetheless remained silent as to what would happen

to the couple's pre-embryos if they separated, choosing

instead to address what would happen in other specific

situations. Under the circumstances, we can only

interpret this as a purposeful omission.

[*P101] Finally, Jacob's interpretation of the consent

provision is inconsistent with the language of the

consent provision itself. The consent provision begins

with a statement written in the passive voice: "Embryos

are understood to be your property, with rights of

survivorship." From the start, it is clear that the provision

is phrased to state Northwestern's policy with respect to

its patients; that is, Northwestern understands that the

embryos are "your," i.e., Jacob and Karla's, property.

The consent provision serves as a mandate, [**59] not

an option for election: "No use can be made of these

embryos without the consent of both partners (if

applicable)." If this provision was intended to be an
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expression of the parties' dispositional intent, it would

contain language more reflective of a choice (for

example, in the event of our separation, "we" elect that

neither party can use the pre-embryos without the other

party's express consent). In another provision of the

Informed Consent the couple may elect a dispositional

option from three choices in the event they both die or

become legally incapacitated. There, the provision

states, "I/we elect to: (please select and initial your

choice)," and sets forth three dispositional options:

thawing and discarding the embryos, donating the

embryos for research, or donating the embryos to

another couple. The disputed provision contains no

such elective language or dispositional options. Given

the language and context in which it appears, it cannot

be fairly read as representative of the parties' specific

intent concerning disposition of the pre-embryos in the

event of separation.

[*P102] We do not believe that the Informed Consent is

ambiguous on the question of disposition in the event

[**60] of the parties' separation—there is no set

disposition. However, even assuming arguendo that the

document is ambiguous, we find that the extrinsic

evidence also supports our interpretation that the parties

never intended to be bound to a particular disposition in

signing the document. See Cambridge Engineering,

Inc. v. Mercury Partners 90 BI, Inc., 378 Ill. App. 3d 437,

450-51, 879 N.E.2d 512, 316 Ill. Dec. 445 (2007) (court

found language in an employment agreement

unambiguous, but noted that even if the language was

ambiguous, parol evidence supported its interpretation).

HN17When the language of a contract is susceptible to

more than one meaning, and thus ambiguous, a court

may consider extrinsic evidence to ascertain the parties'

intent. Gallagher, 226 Ill. 2d at 233. The intended

meaning of ambiguous contract language may be

derived from the circumstances surrounding the

formation of a contract or from the conduct of the parties

subsequent to its formation. Village of Northbrook v.

Village of Glenview, 88 Ill. App. 3d 288, 293, 410 N.E.2d

431, 43 Ill. Dec. 431 (1980).

[*P103] Here, the evidence suggested that the parties

were told that they would both need to consent to any

use of the pre-embryos because they were not married.

Jacob, however, agreed that Dr. Kazer did not ask Karla

or him what should happen to the pre-embryos in the

event of their separation. He, in fact, agreed that Dr.

Kazer encouraged them to consult with an attorney to

resolve that particular [**61] issue. Dr. Kazer also

confirmed that the Informed Consent does not

necessarily document the parties' wishes with respect

to disposition of the pre-embryos. He testified that it is

"more appropriate" for a couple "to get legal counsel to

document their specific desires about disposition, and

in particular, if they ultimately split up." (Emphasis

added.) Ultimately, neither the plain language of the

Informed Consent nor the related extrinsic evidence

suggests that the parties agreed upon a particular

disposition in the event of their separation.

[*P104] To rule in Jacob's favor, this court would have to

find that the March 25 Informed Consent constituted (1)

a modification of the March 24 oral contract, or (2)

evidence that Jacob never relinquished an implied right

to veto Karla's use of the pre-embryos when he entered

the oral contract. As discussed, these propositions are

defeated by the language used in the Informed Consent

and the evidence presented at trial showing that any

limitation on Karla's use of the pre-embryos "never

crossed [his] mind." We therefore agree with the circuit

court that the Informed Consent neither contradicted

nor modified the parties' March 24 oral contract.

[*P105] We acknowledge [**62] that, in a number of

cases from other jurisdictions, courts have found a

couple's dispositional intent to have been expressed in

an IVF-related agreement: Kass v. Kass, 91 N.Y.2d

554, 696 N.E.2d 174, 673 N.Y.S.2d 350 (N.Y. 1998); In

re Marriage of Dahl, 222 Ore. App. 572, 194 P.3d 834

(Or. Ct. App. 2008); Davis v. Davis, 842 S.W.2d 588,

604 (Tenn. 1992); Roman v. Roman, 193 S.W.3d 40

(Tex. App. 2006); In re Marriage of Litowitz, 146 Wn.2d

514, 48 P.3d 261 (Wash. 2002). We note that, while it is

not the case here, a medical informed consent could,

under particular circumstances, represent an "advance

agreement" that reflects a couple's intended disposition

of the pre-embryos. See Szafranski I, 2013 IL App (1st)

122975, ¶ 40. As discussed below, however, we find

these cases distinguishable.

[*P106] In Kass, a case decided by the Court of

Appeals of New York, a husband and wife who

underwent IVF procedures signed four consent forms,

one of which contained a section entitled "'Disposition

of Pre-Zygotes.'" Kass, 696 N.E.2d at 176. This section

provided in pertinent part: "'Our frozen pre-zygotes will

not be released from storage for any purpose without

the written consent of both of us ***. In the event of

divorce, we understand that legal ownership of any

stored pre-zygotes must be determined in a property

settlement and will be released as directed by order of a

court of competent jurisdiction.'" (Emphasis in original.)
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Id. The consent form allowed the couple to choose a

preprinted option for disposition, and included a

provision requiring the parties to specify [**63] its desired

disposition "'[i]n the event that [they] no longer wish to

initiate a pregnancy or are unable to make a decision

regarding the disposition of our stored, frozen

pre-zygotes.'" Id. The parties initialed the preprinted

option to allow "'the frozen pre-zygotes [to] be examined

by the IVF Program for biological studies and be

disposed of by the IVF Program for approved research

investigation as determined by the IVF Program.'" Id. at

177.

[*P107] Later, during divorce proceedings, the wife

sought sole custody of the pre-zygotes so she could

use them for implantation. Id. The husband objected

and asked the court to enforce the informed consent

according to its terms, i.e., to donate the frozen

pre-zygotes for IVF research. Id.The trial court awarded

the wife custody of the pre-zygotes, but the appellate

court later reversed, a plurality finding that the informed

consent should control because it represented the

couple's agreement regarding disposition under the

circumstances. Id. The Court of Appeals of New York

upheld the appellate court's ruling, finding that the

parties had indicated their dispositional intent in their

signed consents. Id. at 180. The court noted that "neither

party disputes that [**64] [the consents] are an

expression of their own intent regarding disposition of

their pre-zygotes" and that neither "contest[ed] the

legality of those agreements, or that they were freely

and knowingly made." Id. Notably, the court also

observed:

"The conclusion that emerges most strikingly from

reviewing these consents as a whole is that

appellant and respondent intended that disposition

of the pre-zygotes was to be their joint decision. ***

Words of shared understanding—'we,' 'us' and

'our'—permeate the pages." Id. at 181.

[*P108] The facts here are distinguishable. Unlike the

informed consents that were at issue in Kass, the

Informed Consent in this case provided no opportunity

for Karla and Jacob to specify their choice on the

disposition of the frozen pre-embryos in the event of

their separation. Also, unlike the parties in Kass, Karla

and Jacob dispute the legal effect of the Informed

Consent and the impact, if any, that it had on their March

24 oral contract. We find Kass to be inapplicable.

[*P109] In Marriage of Dahl, a case decided by the

Court of Appeals of Oregon, a husband and wife

reached an agreement on all matters in their marital

dissolution action except for the disposition of six frozen

pre-embryos [**65] created with the husband's sperm

and the wife's eggs. Marriage of Dahl, 194 P.3d at 836.

When undergoing IVF, the parties had signed an

"Embryology Laboratory SpecimenStorageAgreement"

that set forth the terms for the storage of their

pre-embryos. Id. The agreement allowed the couple to

make their own choice regarding disposition, and

provided that if the parties could not agree on a

disposition, they would "'designate the following

[spouse] or other representative to have the sole and

exclusive right to authorize and direct [the clinic] to

transfer or dispose of the Embryos.'" Below this

paragraph was a space provided which contained the

wife's printed name and the initials of her and her

husband, indicating their approval of the disposition

provision. Id.

[*P110] During the dissolution proceedings, the wife

opposed donating the pre-embryos to another woman;

the husband, on the other hand, wanted the

pre-embryos donated to someone who was trying to

conceive. Id. at 837. The trial court found that the terms

of the storage agreement should control. Id.On appeal,

the Court of Appeals of Oregon agreed that the storage

agreement "evinced the parties' intent" that the wife

would decide the disposition of the pre-embryos in the

event [**66] the parties could not agree on a disposition.

Id. at 841. The court pointed out the fact that "the parties

[had been] given choices when they entered the

agreement on possible disposition of the embryos." Id.

[*P111] Marriage of Dahl ultimately bears more

resemblance to Kass than to this case. The agreement

in Marriage of Dahl, similar to the agreement in Kass,

allowed the parties to affirmatively designate their

dispositional intent in the event that there was a

disagreement as to disposition. As we noted above in

the context of our discussion of Kass, the Informed

Consent in this case contains absolutely no placewhere

the parties could have indicated a disposition in the

event of their separation. This is important because

Northwestern expressly states in the Informed Consent

that it is the parties who should decide what is to

happen to the pre-embryos in the event of their

separation. We do not find Marriage of Dahl analogous

to this case.

[*P112] In Roman, a case before the Court of Appeals

of Texas, a husband and wife, in the process of divorce,

reached an agreement on the distribution of their marital
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property, except for who would get frozen embryos

created with the husband's sperm and the wife's [**67]

eggs. Roman, 193 S.W.3d at 43. The couple had

executed a document prior to IVF entitled "'Informed

Consent for Cryopreservation of Embryos'" wherein

they "chose to discard the embryos in case of divorce."

(Emphasis added.) Id. at 42. A provision of the informed

consent "allowed the parties to withdraw their consent

to the disposition of the embryos." Id. On appeal,

however, the parties did not dispute that they did not

withdraw their consent to the disposition when they filed

for divorce. Id. at 52.

[*P113] At trial, the husband sought to enforce the

informed consent, specifically the term that provided for

disposal of the frozen pre-embryos in the case of

divorce. Id. at 43. The wife, on the other hand, wanted

the pre-embryos implanted so that she could have a

biological child. Id.Adoctor involved in the couple's IVF

procedure testified during the proceedings that "the

purpose of the cryopreservation form was to determine

the parties' desires for the disposition of their embryos

upon certain events such as divorce or death." Id. at 53.

The trial court awarded the remaining three frozen

pre-embryos to the wife as part of a "just and right"

division of community property. Id. at 43. The Court of

Appeals reversed, holding that the lower court [**68]

should have enforced the informed consent provision

requiring the frozen embryos to be discarded in the

event of the parties' divorce. Id. at 54-55.

[*P114] Roman, like the prior cases, is distinguishable

in that the informed consent there allowed the parties to

specify a disposition in the event of divorce.

Furthermore, unlike here, the physician testified that

the purpose of the informed consent was to establish

the parties' dispositional intent in the event of divorce.

Here, Dr. Kazer testified that the Informed Consent did

not necessarily document the parties' wishes with

respect to disposition of the pre-embryos and that it is

"more appropriate" for a couple to have an attorney

document their dispositional intent in the event that they

split up. We find Roman distinguishable.

[*P115] The final case where a court has found a

couple's dispositional intent to have been expressed in

an IVF-related agreement is Litowitz, a case decided by

the Supreme Court of Washington. In Litowitz, a

husband and wife disputed the proper disposition of

pre-embryos created with the husband's sperm and a

third-party donor's eggs. Litowitz, 48 P.3d at 262, 264.

During dissolution proceedings, the husband indicated

that he wanted the frozen pre-embryos put [**69] up for

adoption; the wife, however, wanted to implant the

pre-embryos in a surrogate and bring them to term. Id.

at 264. At the time of IVF, the couple entered into a

contract with the IVF facility, entitled "consent and

authorization for preembryo cryopreservation," which

provided in part "that any decision regarding the

disposition of [the couple's] pre-embryos will be made

by mutual consent. In the event [the couple is] unable to

reach a mutual decision regarding the disposition of our

pre-embryos, [the couple] must petition to a Court of

competent jurisdiction for instructions concerning the

appropriate disposition of [the couple's] pre-embryos."

Id. at 263. The parties chose to have their pre-embryos

thawed and not allowed to undergo further development

in the event the pre-embryos had been cryopreserved

for over five years. Id. at 263-64. They agreed that their

choice would be "'binding upon [them] until such time as

it [was] changed, in writing, by [their] joint direction.'" Id.

at 264.

[*P116] The trial court awarded the pre-embryos to the

husband based on the "'best interest of the child.'" Id.

TheCourt ofAppeals affirmed, finding that the contracts

signed by the couple "did not require [the husband] to

continue [**70] with their family plan to have another

child and that [the husband's] right not to procreate

compelled the court to award the preembryos to him."

Id. at 265. The Supreme Court of Washington ultimately

concluded that it was "appropriate for the courts to

determine disposition of the preembryos under the

cryopreservation contract" given that the parties had

"not reached a mutual decision regarding disposition."

Id. at 268. The court then turned to the cryopreservation

contract and noted thatmore than five years had passed

since the cryopreservation contract was signed by the

parties. Id. at 268-69. The court held that if the remaining

pre-embryos still existed, "they would be a proper

subject for consideration by the court under the

cryopreservation contract"; however, if the pre-embryos

had been destroyed, the issue would now be moot. Id.

at 269. The court could not "reach that determination" in

light of the limited record before it. Id. at 270.

[*P117] We find the instant case distinguishable from

the foregoing cases that we referenced in Szafranski I,

all of which involved the court's enforcement of a

specific, chosen disposition. Litowitz and the foregoing

cases share one salient feature: they all involvemarried

couples who [**71] signed forms allowing them to

determine the disposition of their pre-embryos. Each of

those cases are similar in that they all involved explicit
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language regarding the intended disposition of the

pre-embryos in the event of a specific event. In other

words, the consent forms in those decisions allowed the

facilities to execute the pre-selected dispositional option

without further consultation with the disputing parties.

[*P118] Jacob would have us interpret the boilerplate

language used byNorthwestern as an expression of the

parties' dispositional intent. It cannot be disputed,

however, that the Informed Consent lacks any direction

or expression of a "choice" concerning disposition of

the pre-embryos in the event of the parties' separation.

Rather than informing Northwestern of the parties'

election of either donation, disposal, or transfer upon

the couple's separation, the Informed Consent simply

prevents Northwestern from disposing of the

pre-embryos in anymanner without the parties' consent.

The March 24 agreement is evidence of that consent.

[*P119] Because we agree with the circuit court's

finding that the Informed Consent neither contradicts

nor modifies the March 24 oral agreement, we find

[**72] no basis to reverse the circuit court's ruling that

Karla is entitled to control and custody of the

pre-embryos.

[*P120] March 29, 2010 Draft Co-Parent Agreement

[*P121] For purposes of preserving her arguments on

appeal, Karla contends that the circuit court erred in

failing to enforce the Co-Parent Agreement that Desai

drafted for the parties on March 29, specifically, the

provision granting Karla full custody and control of the

pre-embryos. Jacob argues that the Co-Parent

Agreement is unenforceable because he and Karla

never discussed the draft document and neither party

signed it. He further argues that the agreement is

unenforceable under the statute of frauds since it cannot

be performed within one year.

[*P122] Becausewe find that theMarch 24 oral contract

sets forth the parties' agreed upon disposition that Karla

had the right to use the pre-embryos without Jacob's

consent and that the Informed Consent did not

contradict or modify this right, we need not determine

the enforceability of the Co-Parent Agreement.

[*P123] Balancing of the Interests

[*P124] InSzafranski I, we held that if the parties did not

have an advance agreement concerning the disposition

of the pre-embryos, the circuit court must then weigh

the [**73] parties' relative interests with respect to the

pre-embryos. In reaching its judgment, the circuit court

decided that while it did not need to address the parties'

arguments under a balancing-of-the-interests approach,

it would do so for the benefit of providing a complete

record on appeal. The circuit court considered the

evidence at trial and found that "Karla's desire to have a

biological child, in the face of the impossibility of having

one without using the embryos, outweighs Jacob's

privacy concerns, which are now moot, and his

speculative concern that he might not find love." We

agree with the circuit court's conclusion that Karla is

entitled to control of the pre-embryos under this test.

[*P125] Although Jacob requests that we review the

circuit court's ruling on that issue under a de novo

standard of review, we decline to do so.HN18Questions

of law are reviewed de novo while factual issues are

reviewed under a manifest weight of the evidence

standard. Samour, Inc. v. Board of Election

Commissioners, 224 Ill. 2d 530, 542, 866 N.E.2d 137,

310 Ill. Dec. 326 (2007). Here, the evidence considered

by the circuit court in balancing the parties' interests

was entirely factual in nature; the court conducted a

fact-intensive inquiry into each party's interest in using

or preventing the use of the pre-embryos. [**74]

Therefore, wewill reverse only if the judgment is against

the manifest weight of the evidence. Goldenberg, 219

Ill. App. 3d at 679.

[*P126] In reviewing the interests of the parties, we

observe that many of Jacob's cited concerns were risks

that both parties faced and knowingly accepted in

agreeing to undergo IVF. Jacob testified that he does

not want Karla to use the pre-embryos primarily because

of the impact it would have on his other relationships.

He testified that he has lost a love interest—undoubtedly

referring toAshley—because of the situation with Karla;

that "a lot of people" think of him differently now; and

that he is worried that no one will want to have a

relationship with him knowing that he has fathered a

child with Karla through IVF. Jacob feels as if he is being

forced to have a child; he testified that he does not

"want to be a father like this" and contends that he

should not be forced to procreate with a woman whom

he does not love.

[*P127] Karla, on the other hand, cannot have a

biological child without using the pre-embryos. She

suffered ovarian failure as a result of her chemotherapy

treatment and cannot have a biological child without

using the pre-embryos. Karla testified that she was

"devastated" upon [**75] learning that she would lose
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her fertility and thought about how she wants to have a

child "with part of" her father, who passed away when

she was five years old. She maintains that she does not

expect Jacob to support any child born from the

pre-embryos. Before and throughout the IVF process,

Karla relied on Jacob's willingness to help her have a

child. Following the retrieval, she relied on Jacob's

assent to fertilize all of her remaining eggs with his

sperm, thereby foregoing the possibility of using an

anonymous sperm donor.

[*P128] Having considered the testimony presented

and the evidence under seal, we cannot say the circuit

court's ruling, that Karla's interest in using the

pre-embryos outweighs any interest Jacob has in

preventing their use, was against the manifest weight of

the evidence. At the heart of the evidence is an

irrefutable fact: the sole purpose for using Jacob's sperm

to fertilize Karla's last viable eggs was to preserve her

ability to have a biological child in the future at some

point after her chemotherapy treatment ended. The

parties both recognized this when they agreed to create

the pre-embryos together.

[*P129] We concur in the circuit court's ruling that

Karla's interest [**76] in using the pre-embryos is

paramount given her inability to have a biological child

by any other means. See Reber v. Reiss, 2012 PA

Super 86, 42 A.3d 1131, 1142 (Pa. Super. Ct. 2012)

(balancing of the interests favored wife where the

pre-embryos were her only opportunity to have a

biological child); see also Davis v. Davis, 842 S.W.2d

588, 604 (Tenn. 1992) (noting that the balance of

interests would be more likely to favor wife "if she could

not achieve parenthood by any other reasonable

means").AlthoughKarla has other options for becoming

a parent, there is no evidence that she could have a

biological child other than by using the pre-embryos.

We decline to make a judicial determination that

alternative methods of parenthood offer Karla an

acceptable substitute to biological parenthood.

[*P130] We also find no reason to disturb the circuit

court's determination that Jacob's concern about not

finding love in the future is "speculative." Moreover, his

privacy concern is largely moot now as a result of the

very public nature of this case. The record lacks

evidence from which a trier of fact may reasonably infer

that Jacob's act—agreeing to help a friend threatened

with infertility save her last chance to have a biological

child—would be considered irreconcilable or repugnant

by all future romantic prospects. [**77] It seems that

Jacob's regrets about his role in creating the

pre-embryos developed roots at the same time that

some of his friends and family members voiced their

disapproval. This was evident from Jacob's andAshley's

testimony, which revealed the strain on their relationship

that resulted fromKarla's desire to use the pre-embryos.

In his effort to save this relationship, he had to conceal

his subsequent attempts to resolve the dispute. We do

not discount this evidence in any way. However, without

diminishing Jacob's valid concern that some may hold

him in a negative light for agreeing to donate his sperm

to a woman he never intended to marry and with whom

hehad no future, wewill not giveweight to the judgments

of those who have no direct interest in this controversy.

[*P131] Our opinion should not be read to minimize

Jacob's concerns about becoming the biological father

of a child born under these circumstances. We

recognize the far-reaching consequences of the

decision that Jacobmade, in a short amount of time and

under exigent circumstances, when he agreed to assist

Karla in her IVF procedure. Jacob's lack of hesitation in

agreeing to help her create the pre-embryos was

noteworthy [**78] and uncommonly selfless, so much

so that Karla herself stated, even after the dispute

arose, that she believed Jacob to be "this angel that

was put in [her] life to help [her] through this." Jacob's

interests in not using the pre-embryos and keeping

them frozen, indefinitely, are valid and not insubstantial.

Under the unique circumstances in this case, however,

Karla's interests in using the pre-embryos to have a

biologically related child—given her ovarian failure and

inability to create any more pre-embryos with her own

eggs, prevail over Jacob's interests in not using them.

[*P132] Finally, we must acknowledge the remaining

elephant in the room—Jacob's concern that he could be

financially responsible for any child resulting from the

pre-embryos. This issue has not been squarely

presented for our disposition, and because we cannot

render an advisory opinion, we make no findings on the

matter. We note only that this decision should not be

construed as a ruling on Jacob's legal status under any

applicable parentage or child support statutes. We see

no basis in the record why Jacob would be precluded

from seeking a legal declaration of his parental status.

See 750 ILCS 40/3(b) (West 2012) (HN19 "The donor of

semen [**79] provided to a licensed physician for use in

artificial insemination of a woman other than the donor's

wife shall be treated in law as if he were not the natural

father of a child thereby conceived.")).

[*P133] Jacob's Constitutional Claims
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[*P134] Jacob has renewed his arguments from the

previous appeal so as to preserve them for further

review. This includes his argument that he has a right

not to be a parent under both the United States and

Illinois Constitutions. To recall, Jacob maintains that

"[t]he placement of the pre-embryo inside the woman's

body is equivalent to the act of intercourse." He argues

that while "IVF and pre-embryo cryopreservation are

scientific and technological marvels[,] *** their splendor

should not bedazzle the courts into overlooking th[is]

basic equivalence." We find no reason to depart from

the holding in our prior decision or to question the

reasoning contained therein. We thus reaffirm our prior

ruling that HN20 there is "no constitutional obstacle to

honoring an agreement regarding the disposition of

pre-embryos, and where there has been no advance

agreement regarding the disposition of pre-embryos,

then to balance the parties' interests in the event of a

dispute." Szafranski I, 2013 IL App (1st) 122975, ¶ 44.

[*P135] Promissory Estoppel [**80]

[*P136] As a final matter, Karla has argued that,

whether there was a contract or not, Jacob should be

estopped from preventing her use of the pre-embryos.

She argues that this court did not previously rule on

whether promissory estoppel could be applied in the

absence of an enforceable contract between the parties

and that "there is nothing preventing [her] from relying

upon this theory." In Szafranski I, we adopted HN21 a

hybrid contract approach for resolving disputes over the

disposition of pre-embryos. Under this approach,

"'[a]greements between progenitors, or gamete donors,

regarding disposition of their pre-zygotes should

generally be presumed valid and binding, and enforced

in any dispute between them.'" Id. ¶ 40 (quoting Kass v.

Kass, 91N.Y.2d 554, 696N.E.2d 174, 180, 673N.Y.S.2d

350 (N.Y. 1998)).

[*P137] Our adherence to the contract approach

necessarily precludes us from reaching the merits of a

promissory estoppel claim. That is not to suggest,

however, that factual considerations relevant to

promissory estoppel may not be considered by a court

in a dispute over the disposition of pre-embryos. To the

contrary, we believe that where there has been no

advance agreement between the parties, such

considerations may be weighed by the court in

determining the parties' respective interests [**81] in

using or not using the pre-embryos. See id. ¶ 42. We

merely decline to expand our previous ruling to resolve

the present dispute under a theory of promissory

estoppel based on the facts and circumstances in this

case.

[*P138] CONCLUSION

[*P139] For the reasons stated, we affirm the order of

the circuit court of Cook County granting defendant,

Karla Dunston, sole custody and control of the disputed

pre-embryos.

[*P140] Affirmed.

Dissent by: HARRIS

Dissent

[*P141] JUSTICE HARRIS, dissenting.

[*P142] The majority's ruling affirms the trial court's

determination that Karla and Jacob had an enforceable

oral agreement, formed on March 24, 2010, to allow

Karla to use the pre-embryos without qualification. The

manifest weight of the evidence is contrary, therefore I

do not agree that the parties entered into such an oral

agreement and I respectfully dissent.

[*P143] "The principles of contract state that in order for

a valid contract to be formed, an 'offer must be so

definite as to its material terms or require such definite

terms in the acceptance that the promises and

performances to be rendered by each party are

reasonably certain.'" Academy Chicago Publishers v.

Cheever, 144 Ill. 2d 24, 29, 578 N.E.2d 981, 161 Ill.

Dec. 335 (1991) (quoting 1 Williston, Contracts, §§ 38

through 48 (3d ed. 1957), and 1 Corbin, Contracts, §§

95 through 100 (1963)). Therefore, one element

"essential [**82] to the formation of a contract is a

manifestation of agreement or mutual assent by the

parties" to its material terms. Trittipo v. O'Brien, 204 Ill.

App. 3d 662, 672, 561 N.E.2d 1201, 149 Ill. Dec. 505

(1990). It follows that the failure of the parties to agree

upon a material term indicates a lack of mutual assent

and requires a finding here that no enforceable oral

contract exists between the parties allowing Karla the

exclusive use of the pre-embryos without qualification.

[*P144] When parties agree to the process of in vitro

fertilization, onematerial consideration is the disposition

of the frozen pre-embryos in the event the parties are no

longer together. As we discussed in our opinion in

Szafranski v. Dunston, 2013 IL App (1st) 122975, ¶ 41,

993 N.E.2d 502, 373 Ill. Dec. 196 (Szafranski I), the

Page 24 of 26

2015 IL App (1st) 122975-B, *P134; 2015 Ill. App. LEXIS 520, **79

Alexis Cirel

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58P4-38B1-F04G-3008-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58P4-38B1-F04G-3008-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SN3-KCH0-0039-4382-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SN3-KCH0-0039-4382-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SN3-KCH0-0039-4382-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58P4-38B1-F04G-3008-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1WV0-003D-H39P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1WV0-003D-H39P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1WV0-003D-H39P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-49N0-003D-H0RD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-49N0-003D-H0RD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-49N0-003D-H0RD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58P4-38B1-F04G-3008-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58P4-38B1-F04G-3008-00000-00&context=1000516


nature of the in vitro fertilization process requires

"serious discussions between the parties prior to

participating in in vitro fertilization regarding their

desires, intentions, and concerns." Accordingly, the

American Medical Association (AMA) has advised that

the parties should be in agreement regarding "'the

disposition of frozen pre-embryos in the event of divorce

or other changes in circumstances. Advance

agreements can help ensure that the gamete providers

undergo IVF and pre-embryo freezing after a full

contemplation of the consequences ***.' AMA Code of

[**83] Medical Ethics Op. 2.141 (June 1994)." Id. In so

stating, the AMA views the subject of pre-embryo

disposition not only as significant to the in vitro

fertilization process, but also as a separate concern the

parties need to address.

[*P145] Karla and Jacob testified that on March 24,

2010, they had a conversation wherein Karla made

known her desire to have biological children and Jacob

agreed to provide sperm for the in vitro fertilization

procedure. They also agreed that they never discussed

the disposition of the frozen pre-embryos if their

relationship were to end. The parties agreed that they

made the determination to proceed with the in vitro

fertilization without much serious discussion of their

desires, intentions, or concerns. Notwithstanding, the

majority on appeal affirms the trial court's finding that on

March 24, 2010, the parties agreed to allow Karla use of

the pre-embryos without qualification.

[*P146] Karla argues that since Jacob never placed

limitations on her use of the pre-embryos, it was her

understanding that he agreed to let her use them to

have a biological child, without qualification. Jacob,

however, argues that his silence on the subject of

disposition merely reflected the [**84] fact that they

never brought up or discussed the issue, and he testified

that the subject did not even cross his mind at the time.

All the testimonial evidence shows that on March 24,

there was no meeting of the minds regarding the

disposition of the frozen pre-embryos if the relationship

were to end. See Trittipo, 204 Ill. App. 3d at 672 ("[w]hen

it appears that the language used or the terms proposed

are understood differently by the parties, there is no

meeting of the minds and no contract exists between

the parties"). The trial court's finding that an enforceable

contract on the disposition of the pre-embryos existed

between Karla and Jacob, stemming from their March

24 conversation, is against the manifest weight of the

evidence.

[*P147] The trial court and the majority on appeal find

persuasiveKarla's contention that by agreeing to donate

his sperm to create embryos so that she may have

biological children, Jacob agreed to Karla's

unconditional use of the embryos for that purpose in the

future. However, as discussed above, the question of

disposition of the frozen pre-embryos is a material and

distinct one from the decision to undergo in vitro

fertilization. Since there is no evidence that Karla and

Jacob agreed on that [**85] essential term when they

agreed to utilize the procedure on March 24, there can

be no enforceable contract regarding the disposition of

the frozen pre-embryos.

[*P148] The trial court and the majority on appeal also

found that Karla prevails when applying the balancing

of interests approach. However, this approach is not

applicable here. We held in Szafranski I that courts are

to apply the contractual approach to resolve disputes

over the disposition of pre-embryos, and in the event

the parties did not have an advance agreement

regarding disposition, courts should apply the balancing

interests approach. Szafranski I, 2013 IL App (1st)

122975, ¶ 42. However, that decision did not consider

the effects of a consent form signed by the parties which

expressly provides for mutual control over disposition of

the embryos, as we have here. In fact, when discussing

the balancing interests approach as applied by other

jurisdictions, we noted that "none of these courts have

awarded one party the right to implant pre-embryos in

the face of a prior agreement stating that both parties'

consents were required to make use of the

pre-embryos." Id. ¶ 37. We acknowledged the parties'

arguments, including Jacob's contention that the

informed consent expressed [**86] their intent that the

embryos not be used without both of their consents. We

noted that the parties did not have the opportunity to

present evidence in support of their positions in light of

the contractual approach, and remanded the cause to

the trial court "to apply the contractual approach to any

facts previously adduced and to any facts the parties

wish to present on remand." Id. ¶ 50.

[*P149] Upon consideration of the evidence presented

by the parties on remand, including the signed consent

form, I find that the informed consent controls here. The

trial court found, and the majority agreed, that the

consent form was not determinative of the issue

because it contemplated that the parties would form a

separate agreement as to the disposition of the

pre-embryos. Working under the assumption that the

parties agreed Karla should have unqualified control
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over the disposition, the trial court determined such an

agreement took precedence over the informed consent.

I, however, do not agree that the parties came to a prior

oral agreement as to the disposition of the pre-embryos

because no circumstantial or direct evidence supports

that finding.

[*P150] Furthermore, Karla testified that in signing the

informed [**87] consent she agreed to its terms. She

also agreed to its terms as a matter of law because "a

party to an agreement is chargedwith knowledge of and

assent to the agreement signed." Melena v.

Anheuser-Busch, Inc., 219 Ill. 2d 135, 150, 847 N.E.2d

99, 301 Ill. Dec. 440 (2006). Karla thus agreed to the

provision of the informed consent stating that "no use

can bemade of the embryos without the consent of both

partners (if applicable)." Therefore, I believe the

informed consent, signed by Karla and Jacob on March

25, 2010, one day after their conversation, controls.

According to the plain and clear language of the

informed consent, evidencing the intent of the parties,

"[n]o use can be made of these embryos without the

consent of both partners (if applicable)." Jacob does not

give his consent for Karla to use the embryos. It follows

that at this time, "[n]o use can be made of these

embryos."

[*P151] The facts presented before us are indeed

unfortunate, and I ammindful of the distressing position

Karla would face in light of the determination in this

dissent. However, I believe it is the obligation of this

court to resolve the issue before us based on relevant,

time-tested legal principles rather than standing contract

law on its head because of genuine and understandable

sympathy for the predicament [**88] of one of the

parties. It is especially important in cases where the

parties are contemplating issues with significant

implications, such as creating and bringing a child into

the world, that they make their intentions regarding

material concerns clearly known and courts make a

determination based on the parties' clear intent rather

than on evidence of intent that is nonexistent. For all of

the foregoing reasons, I must respectfully dissent.
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