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Matter of Alison D. v Virginia M., 77 N.Y.2d 651 (1991)
572 N.E.2d 27, 569 NYS.2d 586, 59 USLW 2686

KeyCite Yellow Flag - Negative Treatment
Disagreed With by
In re Parentage of!. B .
Wash.,

or who have had prior relationships with a child's parents and
who wish to continue visitation with the child.
November 3. 2005

77 N.Y.2d 651, 572 N.E.2d 27, 569
N.Y.S.2d 586, 59 USLW 2686

In the Matter of Alison D., Appellant,
v.
Virginia M., Respondent.
Court of Appeals of New York
61
Argued March 20, 1991;
Decided May 2, 1991

CITE TITLE AS: Matter of Alison D. v Virginia M.
SUMMARY

Appeal, by permission o f the Appellate Division o f the
Supreme Court in the Second Judicial Department, from an
order o f that court, entered March 2, 1990, which affirmed
a judgment o f the Supreme Court (James D. Benson, J.),
entered in Dutchess County, dismissing a habeas corpus
proceeding to obtain visitation rights.
Matter of Alison D. v Virginia M .. 155 AD2d 11, affirmed.

HEADNOTES
Parent, Child and Family
Visitation
Rights ofNonparent--Standing to Seek Visitation with Child
Properly in Custody o f Biological Parent
([I]) Petitioner, who is not the biological or adoptive parent
o f a child properly in the custody o f his biological mother,
does not have standing to seek visitation with the child under
Domestic Relations Law § 70. Petitioner is not a "parent"
within the meaning of section 70. She has no right under
section 70 to seek visitation and, thereby, limit or diminish
the right o f the concededly fit biological parent to choose
with whom her child associates. To allow the courts to award
visitation--a limited form of custody--to a third person would
necessarily impair the parents' right to custody and control o f
their child. Section 70 should not be read to include categories
ofnonparents who have developed a relationship with a child

TOT AL CLIENT SERVICE LIBRARY REFERENCES
Am Jur 2d. Habeas Corpus, § I 18.
Domestic Relations Lav, §70.
NY .lur 2d, Domestic Relations, §§292, 293, 366.

ANNOTATION REFERENCES
Visitation rights of persons other than natural parents or
grandparents. 1 ALR4th 1270.

POINTS OF COUNSEL
Paula L. Ettelbrick, Marian Rosenberg and Debra L.
Rothberg for appellant.
I. The court below erred in holding that *652 appellant was
not a parent entitled to assert a claim for visitation. (Doe v
Doe. 92 Misc 2d I 84; Maller of.i'vfark V 1· Gale P . 143 \Ilise
2d 487:Matler o f Plato's Cave Corp. v State Liq. Auth.,68
NY2d 79 l; Maller o f "Male F. ". 97 \ f o e 2d 505; Rankin v
Shanker, 23 :\Y2d l l l; Mailer o f Hogan v Culkin, l 8 1\Y2d
330; Braschi 1· S1ahl Assoc.1. Co., 74 NY2d 201; Matier o f
Rich 11Kaminskr. 254 App Div 6;Fi11l01· v Finlar. 240 NY
429;Mat/er o f Humphrey 1· Humphrey. 103 Misc 2d 175.)
II. Virginia M. is equitably estopped from refusing visitation
between Alison D. and A.D.M. (Metropolitan life Ins. Co. v
Childs Co., 230 NY 285, 231 NY 551; Ma/fer o f Karin T v
Michael T, 127 Misc 2d 14; Wener v Wener, 35 AD2d 50;
Gursky1Gursk1•, 39'Vlisc2d 1083.)
Anthony G. Maccarini for respondent.
I. The lower court was correct in ruling that pet1t1onerappellant lacked standing to institute an action for visitation.
(Maller o f Pierson, 126 AD2d 729; l o Pres Ii v l o Presti, 40
"\iY2d 522; Malter o fBennet/ v Je[ji-eys, 40 NY2d 543; Ma/fer
o f Roland F. v Brezeno[f, l 08 'Vlisc 2d 133; Maller o f Ronu.ld
FF. v Cind)l CG., 70 1\Y2d 141; Sranle)" v Jllinois. 405 US
645; Doc v Doc, 92 'Vlisc 2d 184; Maller o f Mark V v Gale
P . 143 Misc 2d 487.)
11. The courts should not redefine who is a parent. (Russello
F United States, 464 US 16; People v Eula, 63 NY2d 34 l;
We're Assocs. Co. v Cohen, S1rachcr & Bloom, 65 NY2d 148;
Marter o f . 1anhallan Pizza Hut v New York Slate Human
Rights Appeal Bd. 51 :\iY2d 506; Van Amerogen v Donnini,
156 AD2d 103; Maller o f Karin T. v Michael T, 127 Misc

Debra H. v Janice R., 14 N.Y.3d 576 (2010)
930 N.E.2d 184, 904 N.YS.2d 263, 2010 N.Y Slip Op 03755

adoption, creates a bright-line rule that promotes certainty
in the wake of domestic breakups otherwise fraught with
KeyCite Yellow Flag - Negative Treatment
the risk of disruptive battles over parentage as a prelude
Distinguished by
Arnaga v Dukoff. N Y A O 2 Dept..
December 24.
to further potential combat over custody and visitation. The
2014
Court of Appeals did not implicitly depart from Alison D. in
Matter of Shondel J. v Mark D. (7 NY3d 320 [2006] ), which
14 N.Y.3d 576, 930 N.E.2d 184, 904
held that a man who has mistakenly represented himself as
N.Y.S.2d 263, 2010 N.Y. Slip Op. 03755
a child's father may be estopped from denying paternity,
**1 Debra H., Appellant
and made to pay child support, when the child justifiably
v
relied on the man's representation of paternity, to the child's
Janice R., Respondent.
detriment. There is no inconsistency in applying equitable
estoppel to determine filiation for purposes of support, but not
Court of Appeals of New York
to create standing when visitation and custody are sought. The
Argued February 17, 2010
Legislature has drawn that distinction, inasmuch as Family
Decided May 4, 2010
Court Act § 418 (a) and § 532 (a) direct the courts to
take equitable estoppel into account before ordering paternity
testing, while Domestic Relations Law § 70 does not even
CITE TITLE AS: Debra H. vJanice R.
mention equitable estoppel.
SUMMARY
Appeal, by permission of the Court of Appeals, from an order
of the Appellate Division of the Supreme Court in the First
Judicial Department, entered April 9, 2009. The Appellate
Division ( 1) reversed, on the law, an order of the Supreme
Court, New York County (Harold B. Beeler, J.), which had
(a) granted a hearing to determine whether petitioner stood
in loco parentis to respondent's biological child and may
therefore invoke the doctrine of equitable estoppel against
respondent; (b) granted, if petitioner were determined to stand
in loco parentis, a further hearing to determine whether it was
in the child's best interests to allow petitioner custodial and
visitation rights; and (c) granted that branch of petitioner's
motion seeking appointment of an attorney for the child; (2)
vacated the order; (3) denied the petition; and (4) dismissed
the proceeding.
Debra H. vJanice R., 61 AD3d 460, reversed.
HEAD NOTES
Parent, Child and Family
Visitation
Rights ofNonparent
([l])Mattero/AlisonD. v VirginiaM (77NY2d651 [1991]),
which held that only a child's biological or adoptive parent
has standing to seek visitation under Domestic Relations
Law § 70 against the wishes of a fit custodial parent, is
still valid law. Alison D., in conjunction with second-parent

Parent, Child and Family
Visitation
Rights of Nonparent-Civil Union Partner of Biological
Parent Deemed Parent under Vermont Law
( [2]) Petitioner, who had entered into a civil union in Vermont
with respondent one month before respondent gave birth to
a child conceived by artificial *577 insemination, was the
parent of that child under Vermont law. Parties to a civil
union in Vermont have all the same benefits, protections
and responsibilities under law as are granted to spouses in
a marriage, and as a child born by artificial insemination
during a marriage is deemed the child of the husband even
absent a biological connection, the same result pertains to
the partner in a civil union with no biological connection to
the child. The Vermont Supreme Court has held that a child
born by artificial insemination to one partner of a civil union
should be deemed the other partner's child under Vermont
law for purposes of determining custodial rights following the
civil union's dissolution. Although, unlike the case decided
by the Vermont Supreme Court, the child here was conceived
prior to the parties' civil union, there would be no reason
for the Vermont Supreme Court, which had emphasized how
important it was that the child was born during the civil
union, to reach a different result about parentage based on
that distinction. Entering into a civil union at a time when
both partners know that one of them is pregnant by artificial

H.M. v. E.T., 14 N.Y.3d 521 (2010)
930 N.E.2d 206, 904 N.Y.S.2d 285, 2010 N.Y Slip Op. 03756
J 1 Cases that cite this headnote

14 N.Y.3d 521
Court of Appeals of New York.

Courts
Ancillary and incidental jurisdiction

In the Matter of H.M., Appellant,
v.
E.T., Respondent.

Courts
Jurisdiction
Statutory jurisdiction, such as the Family Court
has, carries with it such ancillary jurisdiction as
is necessary to fulfill the court's core function.

May 4, 2010.

Synopsis
Background: Birth mother of child petitioned, under
Uniform Interstate Family Support Act (UIFSA ), to have
her former same-sex partner adjudicated parent of child
conceived by ai1ificial insemination, and sought award of
child support retroactive to chi Id's birth. Following transfer of
petition from Ontario, Canada, the Family Court, Rockland
County, Rachelle C. Kaufman, Support Magistrate, granted
former partner's motion to dismiss for lack of jurisdiction.
Subsequently. the Family Court. William P. Warren, L 16
Misc.3d l 136(A ). 2007 WL 2597887, granted birth mother's
objections and reversed dismissal. Former partner appealed.
The Supreme Court. Appellate Division. 65 A .D.3d l 19. 881
1\J. Y .S.2d 113, reversed. Birth mother appealed as of right.

6 Cases that cite this headnote

131

Parent and Child
Jurisdiction
Because Family Court unquestionably has the
subject matter jurisdiction to ascertain the
support obligations of a female parent, Family
Court also has the inherent authority to ascertain
in certain cases whether a female respondent is,
in fact, a child's parent. McKinney's Const. Art.
6. § l 3(a), (b)(4); McKinney's Family Court Act
§ 413(1 )(a).
3 Cases that cite this headnote

!Holding:! The Court of Appeals, Ciparick, J., held that
Family Court had subject matter jurisdiction to adjudicate
biological mother's petition for child support.
Reversed and remitted.
Smith, J., filed concurring opinion.
Jones, J., filed dissenting opinion, in which Graffeo and Read,
JJ., concurred.

141

Child Support
Ob! igation of Parents
Child Support
.- Interest or role of government
Article 4 of the Family Court Act establishes the
public policy of the State in favor of obligating
individuals, regardless of gender, to provide
support for their children. McKinney's Family
CourtAct§411 et seq.
l Cases that cite this headnote

West Headnotes (5)

Child Support
Jurisdiction of forum court to act

Pl

Family Court had subject matter jurisdiction
to determine whether an individual parent,
regardless of gender, was responsible for child's
support pursuant to Family Court Act provision
providing that "the parents of a child under
the age of 21 years are chargeable with the
support of such child," and thus Family Court

Courts
Jurisdiction
Family Court is a court of limited jurisdiction,
constrained to exercise only those powers
granted to it by the state Constitution or by
statute.

Matter of Juanita A. v Kenneth Mark N., 15 N.Y.3d 1 (2010)

930 N.E.2d 214, 904 NYS.2d 293, 2010 N Y Slip Op. 03758
KeyCite Yellow Flag - Negative Treatment
P v B..
N Y Fam Ct.
July 28. 2010

Distinguished hy

15 N.Y.3d 1, 930 N.E.2d 214, 904
N.Y.S.2d 293, 2010 N.Y. Slip Op. 03758

**1 In the Matter of Juanita A., Respondent
v
Kenneth Mark N., Appe11ant.
Court of Appeals of New York
Argued March 25, 2010
Decided May 4, 2010

CITE TITLE AS: Matter of
Juanita A. v Kenneth Mark N.
SUMMARY

Appeal, by permission of the Court o f Appeals, from an
order of the Appellate Division of the Supreme Court in
the Fourth Judicial Department, entered June 5, 2009. The
Appellate Division affirmed an order of the Family Court,
Ontario County (Craig J. Doran, J.), entered May 21, 2008,
which had denied respondent's objections to an order of that
court (John M. Costello, S.M.), entered March 17, 2008.
The March 17, 2008 order had directed respondent to pay
child support. The appeal brings up for review two prior
orders of that court (Frederick G. Reed, J.), entered October
10, 2007 and December 12, 2007. The October 10, 2007
order had granted petitioner summary judgment on the issue
of paternity. The December 12, 2007 order of filiation had
adjudged and declared that respondent was the father of
petitioner's child.
Matier of"Juanita A. 1· Kenneth Mark IV•. 63 AD3d 1662.

reversed.

HEADNOTE
Children Born out of Wedlock
Paternity Proceeding
Equitable Estoppel

Respondent biological father was entitled to assert an
equitable estoppel defense in paternity and child support
proceedings brought by petitioner *2 mother, when the

mother had acquiesced in the development of a close
relationship between the child and another father figure,
and it would have been detrimental to the child's interests
to disrupt that relationship. At the time the petition was
brought, the child was 12 years old and had lived in an
intact family with petitioner and petitioner's boyfriend, whom
she had referred to for most of her life as her father. The
boyfriend's name appeared on the child's birth certificate and
he was the biological father of the child's older and younger
siblings. Moreover, petitioner had led respondent to form the
reasonable belief that he was not the child's father. Here,
respondent properly raised the issue as to whether it was in
the child's best interests to have someone besides her mother's
boyfriend declared her father late in her childhood. Provided
it is used to protect the best interests of the child, equitable
estoppel may be used in the offensive posture to enforce
parental rights or in the defensive posture to prevent rights
from being enforced.
RESEARCH REFERENCES
Am Jur 2d . Illegitimate Children §§ 22, 43--45, 59.
Carmody-Wait 2d,
119:293.

Support Proceedings

§§

119:284,

5 Law and the Family New York (2d ed) § 4:24.

'\Y Jur 2d, Domestic Relations§§ 724, 773, 781.
ANNOTATION REFERENCE

See ALR Index under Equitable Estoppel; Legitimacy of
Children.
FIND SIMILAR CASES ON WESTLAW

Database: NY-ORCS

Query: equitable /2 estoppel /5 paternity /5 support & best /2
interest
POINTS OF COUNSEL

Davison l a w Office PLLC, Canandaigua (Mary P. Davison

of counsel), for appellant.
I. The intermediate appellate court erred in affirming the
judgment of the Family Court which adjudicated appellant to
be the father and imposed on him a duty of support. (Matier
of"Shonde! J. v Mark D., 7 i\Y3d 320; Maller of.John Robert

Barone v. Chapman-Cleland, 129 A.D.3d 1578 (2015)
10NY.S.3d 380, 2015 NY. Slip Op 05306

with, child; a nonbiological, nonadaptive parent
did not have standing when a fit, biological
parent objected, equitable estoppel did not apply
even where parent consented to some control
over child by nonparent, and no extraordinary
circumstances established partner's standing.

129 A.D.3d 1578
Supreme Court, Appellate Division,
Fourth Department, New York.
In The Matter of Brooke S.
BARONE, Petitioner-Respondent,

Cases that cite this headnote

v.
Elizabeth A. CHAPMANCLELAND, Respondent- Respondent.
R. Thomas Rankin, Esq.,
Attorney for The Child, Appellant.
June 19, 2015.
Synopsis
Background: Same-sex, former partner of child's mother,
who never married mother nor adopted child, brought action
seeking custody and visitation with child. The Family Court,
Chautauqua County, Judith S. Claire, J., dismissed former
partner's petition for lack of standing. Attorney for the child
appealed.

Attorneys and Law Firms
**381 R. Thomas Rankin, Attorney for The Child,
Jamestown, Appellant prose.
Brooke S. Barone, Petitioner-Respondent pro se.
Sherry A. Bjork, Frewsburg, for Respondent-Respondent.
PRESENT: SMITH, J.P., VALE1\TI1\0, WHALEN, AND
DeJOSEPH, JJ.
Opinion
MEMORANDUM:

[Holding:! The Supreme Court, Appellate Division, held that
former partner lacked standing to seek custody or visitation
as a nonbiological, nonadaptive parent.
Affirmed.

West Headnotes (2)

11 l

Parent and Child

Parentage and legitimacy in general
Parentage derives from biology or adoption.
Cases that cite this headnote
Child Custody

In loco parcntis: de facto parents
Child Custody

Parties; intervention
Same-sex, former partner of child's mother,
who never married mother nor adopted child,
lacked standing to seek custody of, or visitation

* 1578 Petitioner commenced this proceeding pursuant to
Family Court Act article 6, seeking custody and visitation
with the son of respondent, her former same-sex partner.
The Attorney for the Child (AFC) appeals from an order
dismissing the petition on the ground that petitioner was not
married to respondent and did not adopt the child, and thus
lacked standing to seek custody of, or visitation with, him.
We affirm.

111 12] *1579 The AFC contends that, because the best
interests of the child are paramount in custody and visitation
disputes, "the standing accorded to parents should extend
to those who have a recognized and operative parent-child
relationship, regardless of their sexual orientation." The AFC
further contends that the doctrine of equitable estoppel should
apply to bar respondent from denying that petitioner is a
parent of the subject child, and thus we should conclude that
petitioner has standing to seek custody and visitation. Those
contentions are without merit. "[T]he Court of Appeals has
recently reiterated that a nonbiological, nonadaptive parent
does not have standing to seek visitation when a biological
parent who is fit opposes it, and that equitable estoppel does
not apply in such situations even where the nonparent has
enjoyed a close relationship with the child and exercised some

Arriaga v. Dukoff, 123 A.D.3d 1023 (2014)

999 N.YS :Zd 504, 2014 NY Slip Op 08990
therein is precluded from assuming a contrary
position in another action simply because his or
her interests have changed.

123 A.D.3d 1023
Supreme Court, Appellate Division,
Second Department, New York.

Cases that cite this headnote

I n the Matter of Estrellita ARRIAGA, respondent,
v.
Jennifer L. DUKOFF, appellant.

!31

Based on judicial estoppel, non-birth-mother
same-sex partner, m registered domestic
partnership, was a parent, as basis for statutory
standing to seek visitation with child born to
other partner through artificial insemination;
non-birth-mother partner had been adjudicated
a parent in a judicial proceeding in which she
was ordered to pay child support to birth-mother
parent. \1cKinney's DRL § 70(a).

Dec. 24, 2014.
Synopsis
Background: After female same-sex registered domestic
partners ended their relationship, during which child was born
to one partner through artificial insemination, partner who
was not birth-mother, petitioned for custody or visitation,
alleging that she was an adjudicated parent, based on order
requiring to pay child support. The Family Court, Suffolk
County, Theresa Whelan, J., granted visitation. Birth-mother
partner appealed.

Cases that cite this headnote
[41

[Holding: I The Supreme Court, Appellate Division, held
that non-birth-mother partner was "parent" based on judicial
estoppel.
Affirmed.

West Headnotes (4)

11 l

Habeas Corpus
Parties; Standing
Either parent of a child has statutory standing to
apply for a writ of habeas corpus to determine
the issue of visitation rights. \1cKinney's DRL §
70(a).

Child Custody
Persons entitled in general

Estoppel
Claim inconsistent with previous claim or
position in general
Non-birth-mother
same-sex
partner,
m
registered domestic partnership, was not
judicially estopped from asserting that she was
a parent of child born to other partner through
artificial insemination, as basis for statutory
standing to seek visitation, though in earlier child
support proceeding brought by birth-mother
partner, non-birth-mother partner had asserted
that she was not a parent, where non-birthmother partner had not obtained a favorable
judgment in the child support proceeding, and
instead had been ordered to pay child support.
\1cKinney's DRL § 70(a).
Cases that cite this headnote

Cases that cite this headnote
(21

Estoppel
Claim inconsistent with previous claim or
position in general
Under the doctrine of judicial estoppel, a party
who assumes a certain position in a prior legal
proceeding and secures a favorable judgment

Attorneys and Law Firms
**505 Margaret Schaefler, Hauppauge, N.Y., for appellant.
Kramer Levin Naftalis & Frankel LLP, New York, N.Y.
(Jeffrey S. Trachtman and Andrew J. Estes of counsel), and
Gervase & Mintz P.C., Garden City, N.Y. (Susan G. Mintz of
counsel), for respondent (one brief filed).

Kelly S. v. Farah M., 28 N.Y.S.3d 714 (2016)
2016 N.Y Slip Op 02676

'\onmarital circumstances of birth or
conception

28 N.Y.S.3d 714
Supreme Court, Appellate Division,
Second Department, New York.

Child Custody

Parties: intervention
Under New York law, same-sex spouse of
biological mother of two children conceived
through artificial insemination and born in
California was presumed parent of those
children, under California law, and therefore
had standing to seek visitation with and
custody of the children, following the parties'
separation, notwithstanding that parties failed
to comply with either California's or New
Yark's artificial insemination law, where one
child was born when the parties were registered
domestic partners in California, the other
child was born after the parties were legally
married in California, both children were given
spouse's surname, and spouse was listed as
parent on both children's birth certificates.
\Vest's Ann.Cai.Fam.Code
297, 7611, 7613;
\1cKinney's DRL § IO a, 73.

In the Matter of KELLY S.
(Anonymous), respondent,
v.
FARAH M. (Anonymous), appellant.
April 6, 2016.
Synopsis
Background: Same-sex spouse of biological mother of
two children conceived through artificial insemination filed
petition seeking visitation with children following her
separation from biological mother. The Family Court, Suffolk
County, Deborah Poulos, J., denied biological mother's
motion to dismiss same-sex spouse's petition for visitation
with the children on the ground of lack of standing or, in the
alternative, to schedule a hearing on the issue of the spouse's
standing, and to join the children's biological father as an
additional necessary party to the proceeding, and dismissed,
with prejudice, biological mother's petitions to establish the
paternity of the subject children. Custodial mother appealed.

Cases that cite this headnote
131

!Holding:! The Supreme Court, Appellate Division, Roman,
J., held that same-sex spouse had standing to seek visitation.
Affirmed.

Parent and Child
Donors of biological material: status.
rights, duties, and liabilities
The failure to comply with New York's artificial
insemination law does not automatically
preclude recognition of parental rights.
McKinney's DRL § 73.
Cases that cite this headnote

West Headnotes (3)

!11

Marriage
What law governs
New York's marriage recognition rule affords
comity to out-of-state marriages, and recognizes
as valid a marriage considered valid in the place
where celebrated.
Cases that cite this headnote

12]

Child Custody

Attorneys and Law Firms
*715 Friedman & Friedman, Garden City, N.Y. (Sari M.
Friedman and Latonia Early of counsel), for appellant.
Christopher J. Chimeri, Hauppauge, N.Y. (Douglas Byrne of
counsel), for respondent.
Regina M. Stanton, Port Jefferson, N.Y., attorney for the
children.
JOH'\! M. LEVENTHAL, J.P., THOMAS A. DICKERSON,
SHERI S. ROMA'\, and SYLVIA 0 . HINDS RADIX, JJ.

Q.M. v. B.C., 46 Misc.3d 594 (2014)
995 N.Y.S.2d 470, 2014 N Y Slip Op 24345

46 Misc.3d 594, 995 N.Y.S.2d
470, 2014 N.Y. Slip Op. 24345

**1 In the Matter of Q.M., Petitioner
v
B.C. et al., Respondents.
Family Court, Monroe County
October 21, 2014

CITE TITLE AS: Matter of Q.M. v B.C.
HEADNOTES

Marriage
Presumption of Legitimacy of Children Born during '\;Jarriage
Same-Sex Couple-Rights ofNon-Biological Parent
([1]) In a paternity proceeding, petitioner biological father
was not barred by the presumption of legitimacy from
pursuing paternity of the child born during respondents' samesex marriage where it was undisputed that he fathered the
child and respondent non-biological mother was not, and
could not possibly be, the second parent of the child. The
presumption that a child born of a marriage was fathered
by the husband may be rebutted by clear and convincing
proof of lack of access or other evidence excluding the
husband as the father. Respondent biological mother became
pregnant as a result of the intimate relationship she had with
petitioner during her marriage to respondent non-biological
mother. While Domestic Relations Law § 10-a requires
that respondents be treated in a completely gender-neutral
manner, it did not require the court to ignore the obvious
biological differences between husbands and wives and
did not preclude differentiation based on essential biology.
Respondent non-biological mother stood in the position of
a stepparent and could not be granted parental status based
on her marriage to respondent biological mother at the time
of the child's birth or her close relationship with the child as
the traditional definition of a parent has not been extended
beyond biological or birth parents and adoptive parents to
non-adoptive or non-biological third parties.

Marriage
Same Sex Marriage

Child Born during Marriage-Paternity
Equitable Estoppel

Proceeding-

( [2]) In a paternity proceeding, petitioner biological father
was not barred by the doctrine of equitable estoppel from
pursuing paternity of the child born during respondents' samesex marriage where it was undisputed that he fathered the
child, he filed the petition when the child was young, and he
never acquiesced in or promoted respondent non-biological
mother's assumption of a parental role. The doctrine of
equitable estoppel has been applied in paternity and child
support proceedings to ensure the best interests of children.
Equitable estoppel has been relied on to preclude a man from
denying paternity in an effort to avoid supporting a child with
whom he has developed a close relationship and may also
be used as a defense to a paternity action where a man has
allowed a protracted period of time to pass before filing his
petition and has acquiesced in or promoted the establishment
of a parent-child relationship with another man who has
acknowledged paternity or married the mother. Petitioner
filed the petition when the child was eight months old,
very shortly after his first visits with the child. Furthermore,
respondent non-biological mother was not a parent under
New York Jaw as she never adopted the child and was not a
biological parent.

RESEARCH REFERENCES
Am .Jur 2d, Illegitimate Children§§ 1-3, 15, 16, 23, 45, 46,
49; Am Jur 2d, '\JJarriage §§ l, 2, 51.
*595 Carmody-Wait 2d, Support Proceedings§§ 119:292,
119:293.
McKinney's. Domestic Relations Law § l 0-a.
New York Family Court Practice 2d, §§ 6:4, 6:15, 6:16.
NY .Jur 2d, Domestic Relations§§ 12, 325, 327-329, 332,
728, 768, 840, 843.
ANNOTATION REFERENCE
See ALR Index under Legitimacy of Children; Marriage;
Presumptions and Burden of Proof; Same-Sex Partners.
FIND SIMILAR CASES ON WESTLA W
Database: NY-ORCS
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Decided: January 6, 2014
DECISION
*I
This is an uncontested proceeding commenced by A. C. (the petitioner) for the adoption of her infant son, Seb C-M,
pursuant to DRL § 111, et seq. The petitioner is married to M. M., Seb C-M' s birth mother.
I

In support of her petition, the petitioner offers, inter alia, a certified copy of Seb C-M's Certificate of Birth Registration,
issued by the City of New York, which identifies the petitioner and her spouse, M.M., as the parents of Seb C-M.
The petitioner appears to have filed the instant application out of an abundance of caution, perhaps to ensure that, with the
support of judicial imprimatur, her existing parental relationship with the infant is less susceptible to challenge in the event
o f the family's re-location to a jurisdiction less hospitable to the rights of same-sex couples to marry and adopt children.
Indeed, the court is mindful o f the uncertainty occasioned by the tectonic shifts occurring in the geography of our culture's
definition of "family," particularly with respect to the increasing recognition of the right to marriage equality and adoption
by same-sex families, as well as the ethical complexities arising from assisted reproductive teehnologies.2 However, the
relief sought herein by the petitioner is neither necessary nor available.
"Adoption is the legal proceeding whereby a person takes another person into the relation of child and thereby acquires the
rights and incurs the responsibilities of a parent in respect of such other person." DRL § 110 (emphasis added). The "purpose
and effect" o f adoption is " ... to create a new legal relationship where one did not previously exist. Adoption is not utilized

Seb C-M was born in New York, New York on _ _ , 2013.
2

The court is fully cognizant of the reality that familial relationships sanctioned by the State of New York may be accorded lesser
status, or even denied, in certain jurisdictions, and is wholly sympathetic to the concerns of families of same-sex couples who may wish
or need to relocate to such jurisdictions. Nonetheless, any jurisdiction which fails to accord recognition Lo a marriage valid under the
laws of the State of New York is equally likely to deny full faith and credit to decrees of adoption issued to same-sex couples by a New
York Surrogate's Court.
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