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Shannon Price Minter and Deborah H. Wald

Introduction
A legal parent is a person the law has recognized as a child’s parent. Being recognized as
a legal parent is essential to ensure that a transgender parent’s relationship with a child is
protected. In many states, a person who is not a legal parent has no ability to seek custody or
visitation with a child; make religious, medical, educational, or legal decisions for a child; or
have any role in the child’s life without the consent of the legal parent. Without recognition as a
legal parent, a person may be cut off from any contact with a child even if the person has
functioned as the child’s parent in every way and has a bonded relationship with the child. In
most cases, a person who is not a legal parent cannot provide health insurance or other benefits
for a child. The child will not be eligible for survivor’s benefits from Social Security if the
person dies, and the child will not automatically inherit if the person dies without a will.
4.1

Legal Parentage

A transgender person may become a legal parent in one of two ways. In some cases,
depending on the circumstances, a transgender person may qualify as a legal parent under the
state’s parentage statutes. In other cases, a transgender person may become a legal parent
through adoption. In some states, both of these options may be available.
If a transgender person is neither a legal parent under the state’s parentage statutes nor an
adoptive parent, s/he may have no parental rights. However, some states recognize that a person
who is not a legal parent but who has functioned as a child’s parent should have at least some
limited rights and responsibilities with respect to a child.1 In some states, such a person has
standing to seek custody or visitation, and may also be responsible for child support.2 In other
states, such a person may seek visitation only, and may be awarded visitation only under very
limited circumstances.3 In still other states, such a person may be considered a complete legal
stranger to a child, and may have no rights or responsibilities at all.4 In general, while having
some rights and responsibilities is certainly preferable to having none, a transgender person who
is parenting a child and who wishes to be protected as the child’s parent should establish legal
parentage through a parentage or adoption action, if doing so is possible in the state where the
family lives.
To ensure that a transgender person who is not a child’s biological parent is recognized as
a legal parent, the only truly safe course is to get a court order saying that the person is a legal
parent under state law or to obtain an adoption. It is not enough to rely on having the transgender
parent’s name appear on a child’s birth certificate. A birth certificate is merely a record, not a
legal judgment. As such, a birth certificate does not establish legal parentage and cannot be
counted on to protect parental rights.5 In addition, a birth certificate issued in one state is not
necessarily entitled to full faith and credit in other states.6 Therefore, while it is important to have
a birth certificate that lists the transgender parent for many practical reasons, that alone is not
sufficient to establish legal parentage or to provide protection in other states.
Similarly, a transgender parent should not rely exclusively on a presumption or legal rule
that s/he is a legal parent under state law. For example, in many states, there is a presumption or
rule of law that a child born to a married couple (or a couple in a civil union or registered
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domestic partnership) is the legal child of both parents.7 In some states, the law may provide that
a person who consents to the birth of a child through assisted reproduction with the intention of
parenting the child is a legal parent.8 Other states’ laws may recognize that a person who takes a
child into her/his home and holds the child out as her/his child is a presumed parent.9 Some states
may even recognize that a person who functions as a child’s de facto parent for a period of time
is a legal parent.10 These presumptions and legal rules may be sufficient to protect a transgender
parent within the state, but they generally will not protect a transgender parent if s/he moves to
another state.
Even with respect to protections within a given state, if a transgender person who is not a
biological parent qualifies as a legal parent under the laws of the state in which the person lives,
it is still highly advisable to obtain a legal judgment declaring that the person is a legal parent.
This is true for many reasons: First, having a legal judgment eliminates any ambiguity or doubt
should disagreements between the parents later arise. If a court has already declared the
transgender parent to be a legal parent, it will be much more difficult for the other parent (if there
is one) to dispute the relevant facts establishing parentage or to challenge the transgender
parent’s legal status.11 For example, if a transgender person’s parentage is contingent upon the
validity of the parents’ marriage and the non-transgender spouse challenges the validity of the
marriage, a legal judgment will be useful to help convince the court that the transgender parent
retains her/his parental rights, even if the marriage is invalidated. Second, having a legal
judgment provides protections against third parties such as extended family members or
insurance companies who may wish to challenge the transgender person’s parental rights. Third,
having a legal judgment will help protect the child in the event of the parent’s death by
eliminating the need for an extended investigation or determination of whether a legal parentchild relationship existed.
In addition, having a legal judgment of parentage or adoption is critically important to
ensuring that the transgender person’s parental status and rights will be respected in other states.
The federal constitution mandates that states must give full faith and credit to the judgments,
records, and acts of other states.12 In practice, however, the United States Supreme Court has
held that only judgments are entitled to strict full faith and credit.13 A state need not give full
faith and credit to a record or administrative act from another state if that other state’s law
conflicts with a strong public policy of the forum state.14 For example, marriages and birth
certificates are considered “records” or “acts” (not “judgments”). Accordingly, the Full Faith and
Credit Clause does not compel states to give full faith and credit to out-of-state marriages or birth
certificates that conflict with a strong public policy of the forum state.15
In contrast, a state must give full faith and credit to a judgment from another state, even if
that judgment is based on an underlying law that is repugnant to the forum state’s own public
policy.16 The Supreme Court has made very clear, and reiterated a number of times, that states
must honor judgments from other states, no matter how sharply the issuing state’s law differs
from that of the forum state.17 As a result, a state must recognize a court order declaring that a
transgender person is a child’s legal or adoptive parent, even if the transgender person would not
have qualified as a legal parent or been able to adopt the child in the forum state.18 To benefit
from this clearly established constitutional protection, a transgender parent should obtain a court
order declaring that s/he is a legal or adoptive parent whenever possible.
There is another reason why transgender parents benefit from having a court establish
that they are legal or adoptive parents; a legal parent has a recognized fundamental constitutional
liberty interest in the care, custody, and control of her/his children.19 This is a powerful
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constitutional protection that gives parents a great deal of autonomy to determine how to raise
their children, make medical and educational decisions for their children, and generally share
their own personal, religious, political, and moral values with their children. Equally important is
that the state must overcome this strong constitutional protection before terminating a person’s
parental rights, and must show by clear and convincing evidence that a parent’s conduct is
causing harm to the child.20
4.1.1 Transgender Persons and Legal Parentage
As a general rule, the fact that a person is transgender should not affect her/his parental
status or ability to become a legal parent. For example, if a person who is already recognized as a
child’s legal parent comes out as transgender and undergoes gender transition, that fact alone
does not automatically affect the person’s parental status or parental rights. In practice, however,
as discussed in the next section, a few courts have taken the extreme step of terminating a
transgender person’s parental rights—simply because the person underwent gender transition—
based on unsupported fears that being “exposed” to a transgender parent would be harmful to a
child. But even in those cases, court action was required. The fact that a person legally,
medically, or socially changes her/his sex does not have any direct or automatic effect on the
person’s status as a legal parent.
Some transgender people become parents after undergoing a gender transition. No state
bars transgender people from becoming legal parents. The key question in such a case is whether
the transgender person meets the legal criteria for becoming a legal parent under the relevant
state parentage laws or, in the alternative, whether the transgender person meets the legal criteria
for becoming an adoptive parent under the state’s adoption statutes. As discussed further in
Section 4.4 below, special questions and complications may arise when a transgender person
gains her/his parental rights based on marriage. In those cases, it pays to take special precautions
to ensure that the transgender parent’s rights will be protected even if the validity of the marriage
is successfully challenged.
4.1.2

Termination of Parental Rights Because of Transgender Status

Some courts have taken the extreme step of terminating a transgender parent’s rights
based on the erroneous belief that being exposed to a transgender person is harmful to a child.
For example, in 1986, the Nevada Supreme Court terminated the parental rights of a male-tofemale transgender parent who, before transitioning, had fathered a child in the context of a
heterosexual marriage.21 The court held that the transgender parent was “a selfish person whose
own needs, desires and wishes were paramount and were indulged without regard to their impact
on the life and psyche of the daughter.”22
Further, in 2007, the Kentucky Court of Appeals terminated the parental rights of a maleto-female transgender parent by granting the biological mother’s new husband the right to adopt
the child over the objections of the transgender parent.23 The court asserted that gender
reassignment in itself is not a ground for terminating parental rights. Instead, the court claimed
that it was basing its decision on the transgender parent’s failure to handle the gender transition
in a sensitive manner. The court found that the child was harmed by the transgender parent’s
actions, including, “exhibiting ‘physical changes in [the transgender parent’s] appearance’ when
the children visited in Florida, such as long fingernails, ‘wearing tight shirts and short shorts
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(with shaved legs and arms) and breast augmentation,’ without any warning to prepare [the
child] or the others for those changes; sending a letter to [the child’s] sister with a photograph of
the appellant as a female and traveling to Kentucky from Florida dressed as a woman and
demanding visitation with [the child], knowing that [the child] did not want to see the
appellant.”24 The court also cited expert testimony by a psychiatrist that the child became
depressed because of her father’s gender reassignment and suffered suicidal ideation, problems
in school, and physical symptoms of distress that “were related to the emotional injury caused by
[the transgender parent’s] actions.”25
The transgender parent argued that steps less drastic than termination of her parental
rights could have been used to protect the child’s best interests.26 The court acknowledged that
Kentucky law required that a trial court consider less drastic measures, but held that the
transgender parent had waived that argument by failing to raise it in the trial court.27 The court
also held that no less drastic measures would be sufficient “where the emotional harm to [the
child] was closely related to her feeling that she was abandoned by her father and her need to
have a father figure in her life.”28
The Nevada and Kentucky cases show that transgender parents who transition after they
have become parents may face harsh judicial scrutiny. In some states, transgender parents are at
risk of losing their parental rights. Parents in this situation should exercise great caution in how
they disclose their transgender status to their children. If possible, they should seek out the
advice of a therapist with expertise in this area, and document that they are following the
expert’s guidance.
As explained in more detail in Section 4.4 below, a transgender person may also lose
parental rights if the person’s parental status is based on a marriage that is later found to be
invalid.29
4.2

Child Biologically Related to Transgender Parent

Many people erroneously assume that biology is the main determinant of legal parentage.
In fact, biology is only one factor used to determine parentage, and not every biological parent is
automatically a legal parent.30 For example, in many states, a child born to a married couple will
be considered the legal child of both spouses, even if the husband is not the child’s biological
father.31 In addition, a man who biologically fathers a child but makes no effort to assume
responsibility for the child may be deemed to have no parental rights.32 Further, most states
provide legal mechanisms that enable individuals who use donated eggs or sperm to become
legal parents, and specify that the individuals who donate the eggs or sperm are not legal
parents.33
Nonetheless, it is also true that in many cases, a person who biologically procreates a
child is considered to be a legal parent, so long as they have developed a relationship with the
child and have not abused or neglected the child.34 For example, a transgender person may
become a legal parent by giving birth to a child or biologically fathering a child before
undergoing a gender transition. That person will continue to be a legal parent after transitioning,
based on the person’s biological relationship to the child. A woman may give birth to a child and
subsequently transition to male and live as a man. That person will continue to be the child’s
legal parent based on having given birth to the child. Similarly, a man may biologically father a
child and subsequently transition to female and live as a woman. That person will continue to be
the child’s legal parent based on having biologically procreated the child. In these cases, because
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the parent’s legal status is based on biology, there is less need to obtain a legal judgment of
parentage than for a transgender parent who is not a biological parent, although doing so may be
helpful or advisable depending on the person’s circumstances.
Some transgender people become parents before they realize they are transgender. Others
deliberately become parents before undergoing gender transition so that they can have the
experience of biologically procreating or to ensure that they will have a legally protected
relationship with their child. In a few cases, a female-to-male transgender person who had not
had a hysterectomy or genital reconstructive surgery, had stopped taking testosterone for a period
of time in order to permit his menstrual cycles to resume so that he could become pregnant and
give birth. Such a person should be considered a legal parent based on having given birth to the
child, although questions may arise as to whether the person should be designated as the child’s
“mother” or “father” on the birth certificate. How that issue will be resolved will depend on state
law and individual state practice.
In the past, transgender people who medically transitioned before becoming parents gave
up the ability to biologically procreate. Increasingly, however, some transgender people who are
in this situation are taking steps to preserve sperm or eggs so that they may have the option of
biologically procreating after transition. Attorneys advising transgender clients should make their
clients aware of this option.
Preserving sperm is relatively easy and inexpensive. A male-to-female transgender
individual who has a female partner after transitioning may wish to use her sperm to impregnate
her partner. In such a case, the transgender partner would be a legal parent to the resulting child
in at least some states, based on having provided the sperm with the intention of being a parent.
However, few state courts have addressed the legal parentage of children born in this situation,
so attorneys advising these clients should encourage them to take every possible step to protect
both partners’ parental rights, including obtaining a judgment or adoption decree stating that both
partners are legal parents and a written acknowledgment that the person is transgender and is
providing sperm for purposes of being a parent.
A male-to-female transgender individual who has a male partner may wish to provide her
sperm to be used to impregnate a surrogate, who would give birth to a child who would be raised
by the transgender woman and her male partner. Depending on the laws regulating surrogacy in a
particular state, the transgender partner may be a legal parent to the resulting child. Again, this is
a new and uncertain area of law, so whenever possible, transgender clients in this situation
should obtain a parentage judgment or adoption decree stating that both partners are legal
parents, as well as a written agreement in advance that both parties intend to be parents. In
addition, attorneys advising transgender clients and/or their partners should strongly encourage
them to familiarize themselves with the relevant laws addressing transgender people, surrogacy,
artificial insemination, and any other relevant topics in the state where they live, and where the
surrogate lives, before making arrangements to have a child. Given the importance of protecting
both partners’ parental rights, the couple may want to consider relocating to be sure they live in a
jurisdiction that will allow both partners to be legal parents.
Harvesting and preserving eggs is a more invasive and expensive procedure than
preserving sperm, but one that may be important for some female-to-male transgender
individuals. A female-to-male transgender person who has a female partner after transitioning
may wish to use donated sperm to fertilize his eggs, which could then be implanted in his female
partner. In such a case, the transgender partner would be a legal parent to the resulting child in
some states, based either on having a genetic connection to the child or on having consented to
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the procreation of a child through assisted reproduction. It is important to note, however, that
most states have not addressed how to determine the legal parentage of children born under these
circumstances. To ensure that both parents’ rights are protected, it is essential to obtain either a
judgment of parentage or an adoption that clearly identifies both partners as the child’s legal
parents. It is also important to have written agreements in advance that clearly spell out both
parties’ intentions to be parents.
Similarly, a female-to-male transgender person who has a male partner after transitioning
may wish to fertilize his eggs with his partner’s sperm and then implant the fertilized egg or eggs
in a gestational surrogate. Depending on the laws governing surrogacy in the couple’s state, both
partners may be considered the child’s legal parents. However, like the other situations described
above, the laws concerning surrogacy and parentage are unsettled in many state jurisdictions and
thus fraught with uncertainty. Couples who are in this situation should proceed with great
caution and should be sure they understand their state’s laws governing transgender people and
surrogacy before embarking upon the procreation of a child.
4.2.1 Medical Consents and Legal Agreements
Attorneys advising transgender clients who are using their own harvested eggs or sperm
to have a child with a partner should caution both partners not to sign medical consents that are
designed for sperm or egg donors who do not wish to acquire any parental rights for the recipient
of donated sperm or eggs. A transgender person in this situation is not “donating” sperm or eggs.
Similarly, the partner is not receiving “donated” sperm or eggs. A donor is a person who is not a
legal parent, whereas the transgender person in these situations is providing her/his genetic
material to a partner (or a surrogate) in order to be a legal parent. The failure to use appropriate
consents and legal documents in these cases can cause serious legal problems down the road.
Any medical consents or legal forms or agreements should be scrutinized carefully to be sure
they accurately reflect that both the transgender person and her/his partner intend to be legal
parents of the child.
4.2.2

Pre-birth Decrees, Parentage Judgments, and Adoptions

When a transgender person and her/his partner use assisted reproduction to have a child,
regardless of whether the genetic material derives from the transgender person’s own preserved
sperm or eggs or from a third-party donor, it is critical that the couple obtains formal legal
recognition that both partners are the child’s legal parents. In some states, it may be possible to
obtain a pre-birth order specifying who will be the child’s legal parents when the child is born. In
other states, it may be possible to obtain a post-birth order identifying both partners as the child’s
legal parents. In other states, it may be possible for one or both of the partners to obtain a
second-parent adoption to secure parental rights. And in some states, none of these options exist,
which means there is no way to establish that both partners are legal parents. Attorneys
representing transgender clients should research the relevant state law in order to properly
counsel clients about the options available for protecting both parents’ rights.
As a purely legal matter, a judgment of parentage and a judgment of adoption are equally
valid and equally entitled to full faith and credit. Nonetheless, some attorneys representing
LGBTQ parents believe that even where a legal judgment of parentage can be obtained or has
been obtained, same-sex couples and couples including a transgender person (or two transgender
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people) should obtain an adoption. This view is based on the belief that because adoption is more
familiar to most people and judges, an adoption is less likely to be challenged and more likely to
be upheld in the event that either party’s parentage is challenged. Other attorneys believe the
decision about whether to obtain an adoption rather than, or in addition to, a judgment of
parentage can only be made by the client, after being informed of the relative risks and costs
associated with each option.
The impact of Defense of Marriage Acts (DOMA) should also be considered. Many
states have enacted statutes or state constitutional amendments that not only bar same-sex
couples from marriage, but also purport to deny recognition of any rights based upon the
marriage.35 The federal government has also enacted such a statute for purposes of all federal
benefits.36 To date, no state or federal court has used either a state DOMA or the federal DOMA
to deny recognition to a parent who gained her/his parental rights based on marriage (or civil
union or domestic partnership) and at least one case has recognized the nonbirth parent’s rights,
notwithstanding DOMA.37 Nonetheless, the possibility of such a denial certainly exists. To be
safe, the best course is to ensure that any judgment of parentage or decree of adoption does not
rely primarily or exclusively upon the marital status (or civil union or domestic partnership
status) of the couple.
4.3

Child Adopted by Transgender Parent

Transgender people may wish to become parents through adoption. No state formally
bars transgender people from adopting, although in practice, a transgender person may encounter
informal discrimination and barriers.
One question that often arises in the adoption context is whether the transgender person
should disclose her/his transgender status during the home study or to the court. Ultimately, the
decision about whether to disclose one’s transgender status is personal and can only be made by
the individual transgender person. As a practical matter, however, it may be difficult or
impossible to keep that information private if the application asks for disclosure of any prior
names used, or for disclosure of any prior medical diagnoses or treatment. Fingerprint checks,
required in most adoption investigations, may also reveal the prior identity. In “open” adoptions,
where the birth mother is selecting the person or people who will be adopting her child, there
may be an issue about the validity of her consent if she were to choose the transgender person
without being aware of her/his transgender status. In addition, some social workers, adoption
agency staff, or courts may consider the withholding of that information to be a negative factor.
In the worst case, it is possible that someone might later challenge the adoption on the ground
that the adoptive parent’s transgender status was not disclosed. Attorneys representing
transgender clients in this situation may also wish to advise them about the importance of
answering questions on their applications and on legal documents truthfully and the potential
legal consequences if they do not.
While different attorneys have different views regarding disclosure of a transgender
person’s status, many favor disclosure as a way to avoid any possible problems or challenges
down the road. The safest course is to disclose the person’s transgender status both to the social
worker conducting the investigation and to the court even though disclosure may subject the
transgender person to bias and discrimination within the adoption process. Some attorneys ask
the court to acknowledge the person’s transgender status on the record or even in the adoption
judgment itself.

8

Transgender Family Law

4.3.1

Protecting Parental Rights

Second-Parent or Co-parent Adoption

A transgender person who is in a nonmarital relationship with another person can obtain a
second-parent or co-parent adoption in any of the states that permit such adoptions. Currently,
seventeen states have approved such second-parent or co-parent adoptions either by statute or
appellate court decision, and second-parent adoptions are granted by some trial courts in an
additional twelve states.38 In these jurisdictions, there should be no formal legal barrier to a
transgender person becoming an adoptive parent.
Transgender individuals who are married may be eligible to obtain a stepparent adoption
(if they are married to someone who already has a child) or to adopt jointly with a spouse, based
on statutory provisions that permit a spouse to adopt. In these cases, extra considerations must be
taken into account. While many transgender people marry and live as married persons without
encountering any legal difficulties or challenges, some transgender people who marry do face
legal challenges to their marriage; these challenges may be brought by an angry spouse in the
context of a divorce or custody dispute.39 They may also be brought by a family member seeking
to invalidate the marriage for personal gain.40 Additionally, challenges to a transgender person’s
marriage may be brought by a third party who seeks to have the marriage declared invalid in
order to avoid an obligation to one of the spouses.41 See Chapter 3 for more information and
guidance about accessing the validity of transgender people’s marriages.
If a transgender parent gains her/his parental status based on marriage, and if the validity
of the marriage is challenged, the transgender parent may lose her/his parental rights.42 For this
reason, it may be safer for transgender people who are married to forego using adoption
procedures that are restricted to married people and instead use the same adoption procedures
that are available for unmarried couples. The purpose of that option is to ensure that the
transgender person’s status as a legal, adoptive parent will be preserved, even if the underlying
marriage is held to be invalid. Some transgender clients may be reluctant or unwilling to forego
using the same adoption procedures available to other married people and may prefer to live with
the risk of their marriages being challenged. As explained further in the next section, there are
strong arguments that even if a marriage is declared invalid, that should not affect the validity of
an adoption; however, there is no guarantee that such arguments will prevail. As with many other
areas of family law affecting transgender parents, there are currently no certainties—only
degrees of risk.
4.3.2

Agency Adoption

Transgender individuals who wish to adopt a child from a private or public adoption
agency generally face greater barriers than those adopting a partner’s child. These barriers do not
arise from formal legal prohibitions. Rather, the barriers to agency adoption arise from pervasive
bias and discrimination, which may create serious obstacles.
Every state permits unmarried individuals and married couples to adopt. In addition,
many states permit unmarried couples, including unmarried same-sex couples, to adopt.
Currently, Utah and Mississippi are the only states that expressly bar unmarried couples from
adopting.43 As noted above, no state currently bars a transgender person from adopting.
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As of 2010, six states have laws banning discrimination based on sexual orientation in
adoption proceedings: Maryland, New Jersey, New York, California, Massachusetts, and
Nevada.44 Only one state, California, bars adoption agencies from considering gender identity.45
Typically, child placement agencies can consider a number of factors when evaluating
potential adoptive parents. In New York, for example, agencies can consider a list of factors.46
In practice, transgender applicants may face bias from social workers or other agency
staff who are unfamiliar with transgender issues and may harbor inaccurate stereotypes about
transgender people. Some of the most common false stereotypes are that transgender people are
sexually deviant or mentally unstable, or that transgender people are inherently unreliable,
deceptive, and pose a threat of safety to children. To increase the chances of success, an attorney
should contact adoption agencies that are open to lesbian, gay, and bisexual parents, and which
are more likely to be open to transgender parents as well.47 To rebut these stereotypes, it may be
necessary to have a supportive therapist or doctor who is knowledgeable about transgender
issues and can be a resource for social workers, adoption agency staff, and courts who may have
questions or concerns.
4.4

Child Born of a Marriage and Not Biologically Related to Transgender Parent

Many transgender people marry after they transition, and many have children in the
context of marriage by using assisted reproduction. A transgender man may marry a woman and,
in order to have a child, use sperm from an anonymous or known donor in an alternative
insemination procedure. A transgender woman may marry a man and use donated eggs, the
husband’s sperm, and a gestational surrogate to have a child.
In every state, both spouses are presumed to be the legal parents of a child born of a
marriage, including through alternative insemination.48 State laws with respect to surrogacy vary
much more widely, ranging from states that outlaw it altogether to states that actively facilitate
and encourage the use of surrogacy.49 A growing number of states provide that a married couple
may use gestational surrogacy to have a child, and when they do, both spouses are the child’s
legal parents.50
Many transgender people who become parents after marriage gain their parental rights
based on the marriage. In most cases, transgender people in this situation do not face legal
problems. Many transgender people stay married and raise children with their spouses. Some
transgender people divorce, but their spouses do not challenge the validity of the marriage or
seek to terminate the transgender person’s parental rights. In some cases, however, a spouse or
former spouse will challenge the validity of the marriage in an effort to deprive the transgender
person of parental rights.51 If an attorney represents a transgender client in such a case, it is
imperative to defend the validity of the marriage because invalidation of the marriage could
threaten the parental rights of the transgender parent.
The best arguments for defending the validity of a marriage involving a transgender
person are discussed in Chapter 3. Advocates for these clients should also be aware that, even if
the marriage is found to be invalid, there are a number of other arguments that often can be used
to defend a transgender person’s parental rights. For example, in most states, statutes or court
decisions have established that even if a marriage turns out to be void ab initio, the invalidity of
the marriage does not affect the status of any children born to the marriage, or strip either spouse
of parental rights.52 In some states, courts have held that a stepparent adoption is not
retroactively invalidated by a later finding that the marriage is invalid.53 Estoppel protections
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may also apply. If the non-transgender spouse was aware that the other spouse was transgender,
and agreed to an adoption or otherwise encouraged the couple’s child to bond with the
transgender spouse as a parent, a court may find that the spouse is estopped from challenging a
stepparent adoption or otherwise seeking to undermine the parental status of the transgender
spouse.
In addition, in some jurisdictions, even if the marriage is found to be invalid, courts or the
legislature may provide that an unmarried person who consents to have a child through assisted
reproduction will be held legally responsible as a parent.54 Some jurisdictions also may recognize
that a person who has functioned as a child’s parent is entitled to full or partial recognition, based
on equitable theories such as de facto parentage, in loco parentis, or parentage by estoppel.55
Attorneys representing transgender parents in these cases must be vigilant about presenting and
preserving every possible argument for protecting the person’s parental rights even if the
marriage is found to be invalid.
In some jurisdictions, however, courts may be so biased against transgender people that
even where established alternative grounds for protecting a transgender parent exist, the courts
may refuse to apply them. For example, in 2005, an intermediate appellate court in Illinois
rejected multiple alternative bases for protecting the parental rights of Sterling Simmons, a
transgender man who was a loving and devoted parent to his thirteen-year-old son.56 Sterling and
his wife were married for more than fifteen years.57 They planned their child’s conception
together, using anonymous donor sperm.58 The child was named after Sterling and considered
Sterling to be his father.59 When Sterling filed for divorce, his wife retaliated by seeking to
invalidate the marriage in order to terminate Sterling’s parental rights. The trial court found that
the marriage was invalid because Sterling had not undergone enough medical treatment to
legally change his sex. Because it held the marriage to be invalid, the trial court also found that
Sterling “lacked parental rights or standing to seek custody.”60
On appeal, the Illinois Court of Appeals rejected every ground on which it might have
preserved the longstanding parent-child relationship between Sterling and his son. First, although
Sterling and his wife had signed an artificial insemination agreement, the court held that the
agreement had no effect because Sterling signed as “husband.”61 Second, the Illinois Parentage
Act provides that even if a marriage is invalid, the invalidity does not affect any parental rights
arising from the marriage. However, the court refused to apply that law to protect Sterling
because it held that he was not a “man” within the meaning of the statute.62 Third, although the
court previously held that an unmarried man who consented to the artificial insemination of his
girlfriend could be held responsible as a parent, the court refused to apply that prior ruling to
protect Sterling’s parental rights.63 Fourth, the court declined to treat Sterling as a de facto parent
or a person in loco parentis to the child.64 Fifth, the court rejected the argument that the wife
should be estopped from challenging Sterling’s parentage because she had actively encouraged
him to be a parent, had agreed in writing that he would be a parent, and had encouraged the child
to love and depend upon Sterling as a parent.65 Sixth, the court rejected the argument that the
wife should be barred from challenging Sterling’s parentage on the ground of laches, holding
that laches did not apply because Sterling had initiated the divorce and the wife was entitled to
raise any applicable defense.66 And finally, the court rejected all arguments brought on behalf of
the child by the Public Guardian’s office.67
This Illinois case is a powerful illustration of how far some courts will go to avoid
protecting a parent-child relationship involving a transgender parent, even when severing the
relationship will be devastating to the child. In light of that risk, a transgender parent should take
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every possible precaution to protect their parent-child relationship in the event that her/his
marriage is challenged by the other spouse or a third party. Such measures may include signing a
prenuptial agreement (and/or in some jurisdictions, a postnuptial agreement) in which the nontransgender spouse agrees not to challenge the marriage or the transgender person’s parental
status; creating a will that names the child as a legatee regardless of whether there is a legal
parent-child relationship; and asking the other parent to nominate the transgender spouse as the
child’s guardian. Most important is to always obtain a formal legal judgment establishing a direct
legal relationship between the transgender parent and the child—such as a parentage judgment or
adoption—rather than ever allowing the transgender parent’s legal relationship with the child to
depend on the legal validity of the relationship between the parents. This is the only way to truly
guarantee legal security for both parent and child, regardless of what happens to the couple.
4.5

Child Born to Unmarried Parents and Not Biologically Related to Transgender
Parent

A transgender person may become involved in a relationship with a person who already
has a child, or may have a child in the context of a non-marital relationship. In the first case, if a
child already has two legal parents, the transgender partner will not be a legal parent unless the
child’s second parent agrees to terminate her/his rights so that the transgender parent can adopt
the child. If that is not possible, the transgender partner may have limited rights in some
jurisdictions as a de facto parent. In many jurisdictions, however, the nonmarital partner of a
person who has a child with a previous spouse or partner has no rights with respect to the child.
This is not unique to transgender partners.
In the second case, in which a transgender person has a child with a nonmarital partner
using assisted reproduction, there are a variety of legal options to protect the transgender parent’s
rights. In many jurisdictions, the transgender partner can obtain a second-parent adoption. Where
possible, this option is highly advisable and provides the most secure protection.
In a handful of states, the transgender partner can obtain a parentage decree recognizing
that s/he is a legal parent by virtue of having consented to the conception of a child through
assisted reproduction. This option is also highly advisable and provides secure protection. As
noted above, some attorneys believe that even where this option exists, transgender parents
should obtain a second-parent adoption instead of, or in addition to, a parentage decree.
In states where neither an adoption nor a parentage decree is available, transgender
parents who are in a nonmarital relationship with the child’s biological or adoptive parent may
have limited rights based on statute or case law recognizing doctrines such as de facto parentage,
parentage by estoppel, psychological parentage, in loco parentis, or related doctrines.
Transgender parents who live in these jurisdictions are vulnerable, as none of these protections
are comparable to being recognized as a full legal parent. Or, the transgender parent may live in
a jurisdiction in which s/he has no rights with respect to the child at all, regardless of how
committed s/he is or how deeply bonded to the child.
Nonetheless, transgender parents can take steps to protect themselves and their children
by entering into a parenting or co-parenting agreement stating that: (1) both partners agree that
the transgender person will be a full parent to the child and have equal parental rights and
obligations; (2) the biological or adoptive parent is voluntarily and knowingly agreeing to give
up her/his exclusive constitutional parental rights to the child by sharing those rights with the
transgender parent; (3) the biological or adoptive parent will not challenge the transgender
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person’s parental status based on the lack of a biological or legal tie to the child; (4) in the event
of a disagreement, the parties agree to mediate their dispute; and (5) the biological or adoptive
parent is aware of the other person’s transgender status. A sample co-parenting agreement is
included in Appendix 4A. To the extent possible, these agreements should be written with the
formality typical of genuine legal contracts, should make clear that both parents have had the
benefit of the advice of legal counsel, and should recite valuable consideration (typically a
promise to provide financial support for the child in exchange for a promise of continued, ongoing access to the child). The more formal and “legal” a co-parenting agreement appears, the
more likely a court is to enforce it.
Transgender parents who cannot adopt or otherwise establish legal parentage can also
take additional steps to protect their parent-child relationships. These include: (1) obtaining
written authorization from the biological or adoptive parent for the transgender co-parent to
make decisions regarding the child’s medical treatment and decisions relating to the child’s
education; (2) having the biological or adoptive parent nominate the transgender parent as the
child’s guardian in the event of the biological or adoptive parent’s death or incapacity; (3)
creating a will that names the child as one of the transgender co-parent’s legatees in the event
that both partners die simultaneously; or, (4) establishing a trust to benefit the child. To the
extent possible, it is also worthwhile, under circumstances where formal legal protections are
impossible to secure, to obtain the clear written support of the child’s extended family for the
relationship between the transgender parent and the child. In cases where a non-legal parent’s
relationship with a child is threatened, the response of the rest of the child’s family can be
critical. Providing documentation showing that the legal parent’s family acknowledges and
supports the parent-child relationship between the transgender parent and the child will be
extremely helpful under these circumstances.
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Introduction
Like non-transgender people, transgender people enter into marital (and marital
equivalents) relationships that do not always last for the intended life-long duration. The major
difference for transgender people involved in such marital relationship dissolution is that
transgender people in the family court systems face systemic and widespread bias against a core
element of their identity.1 The focus of this chapter is to advise transgender clients who are
interacting with the family court systems at the point of relationship dissolution. The analysis
describes the ways in which social and cultural bias may enter into contested divorces and
relationship dissolution and offers practice recommendations on ways to neutralize or challenge
such bias. The primary focus is on cases where a transgender person enters into a legally
recognized relationship (whether marriage, civil union, domestic partnership, or otherwise) prior
to initiating gender transition and that relationship subsequently dissolves. Some of the guidance
may also be relevant in combating discrimination transgender litigants may face in court where
they have entered into a lawful marriage or marriage equivalent after transition.
Many of the practice recommendations and much of the legal guidance offered in this
chapter are location-specific and may be impacted by the degree of visibility of transgender
people within the community and public awareness about societal discrimination faced by
transgender people. Because of that, attorneys are well-advised to consult local family law
attorneys with lesbian, gay, bisexual, transgender and queer clientele, or practice sections of the
state or local bar focused on issues of LGBTQ concerns, to assess the wisdom of these practice
suggestions with respect to their local practice.
In addition, while the legal issues transgender clients face are different from those faced
by lesbian, gay, bisexual, and queer clients in the family court systems, the biases and
misunderstandings are similar and related. Thus, the experiences of lesbian, gay, bisexual, and
queer litigants in a particular family court system or before specific judges is a reasonable, if not
perfect, indicator of the kind of treatment transgender clients may expect. Attorneys for
transgender clients are well-advised to seek counsel from attorneys with experience representing
lesbian, gay, bisexual, and queer clients in the local court system.
5.1

Impact of Gender Transition on Marriage

Like any other life-altering event, the gender transition of a spouse can put a major strain
on a marital relationship. Notwithstanding that strain, many marital relationships involving a
transgender spouse remain intact and even thrive after a time of initial adjustment. In a
forthcoming University of Houston study examining the romantic relationships of transgender
men, one in two subjects in a relationship with a primary partner at the time of their transition
reported that their relationship survived the transition.2 Only one in four of the relationships that
were dissolved after transition ended specifically because of the transition of one of the partners.3
The 2011 National Transgender Discrimination Survey, conducted by the National Gay and
Lesbian Task Force and the National Center for Transgender Equality, reported similar results,
with 55% of the more than 6,000 transgender respondents reporting that their relationship was
intact after transition.4
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Unfortunately, when a relationship does not remain intact post-transition, the nontransgender spouse may perceive, rightly or wrongly, that the gender transition was the root
cause of the marital breakdown. Even in cases where there are clearly many contributing factors
to the breakdown of the relationship, the non-transgender spouse may make the gender transition
the focus of the dissolution. This may be because the non-transgender spouse views her/his
spouse’s gender transition as the major contributing factor or because focusing on the gender
transition may elicit sympathy from outsiders to the relationship and put the non-transgender
spouse in a position perceived to be stronger in both family law-related negotiations and
litigation. Compounding the challenges faced by the transgender spouse is the fact that there
exists much bias and misunderstanding about transgender people and transsexualism in society,
and this bias and misunderstanding may be shared by judges, court personnel, court officers,
attorneys, and mediators.
Pervasive bias and misunderstanding about transgender people makes it more difficult
negotiating divorces for transgender clients, even those divorces in which the fact of a spouse’s
gender transition should be irrelevant. It also increases the financial and emotional risks
associated with a contested divorce.
5.2

Issues Potentially Impacted By Gender Transition

While every jurisdiction has adopted some form of no-fault divorce, the remnants of fault
divorce that remain, either as grounds for pursuing divorce (in states with combined fault and nofault rules) or as factors that may be considered in determining property distribution, spousal
support, rehabilitation, or alimony (however denominated), can sometimes be exploited by the
non-transgender spouse and used to gain an advantage either in negotiations or in securing a
judgment in a contested case. In addition, the fact of a person’s gender transition or its impact on
sexual function has sometimes been used to challenge the validity of a marriage in an action for
annulment.
5.2.1

Annulment

As long as the parties to the marriage met the basic requirements for eligibility to marry
at the time of the inception of the marriage (that is, the spouses were each of a different sex, at
least in most jurisdictions), the fact of one spouse undergoing or initiating gender transition
during the marriage is not grounds for an annulment. As long as two people of different sexes
otherwise satisfy all of the qualifications for marrying, there are no grounds to challenge the
validity of that marriage at its dissolution simply because one of the spouses initiates or
undergoes gender transition during the marriage, even if the transgender spouse knew that s/he
was transgender at the marriage’s inception. In a marriage of very short duration where the nontransgender spouse sought an annulment based on the transgender spouse’s alleged “fraudulent
concealment” of her/his transgender identity, the court still affirmed the validity of the marriage
as a marriage between different-sex spouses.5
The case may be more complicated where a transgender person enters into a marriage
after undergoing gender transition. Several reported cases reflect facts in which a nontransgender spouse challenged the validity of a marriage on the basis that it was invalid at the
outset of the marriage due to the other spouse being transgender at the time of the marriage’s
inception.6 Those cases raised the legal issue of whether the person had (or could have) lawfully
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transitioned from her/his assigned birth sex such that s/he was of a different sex than her/his
intended spouse and, therefore, eligible to marry. The dominant rule, consistent with the strong
public policy of affirming marriages, is that with a few notable exceptions, a marriage is lawful
in a state that exclusively permits marriages between different-sex spouses if the transgender
spouse can demonstrate that s/he meets the lawful standard in that state for having transitioned
by the time of inception of the marriage.7 See Chapter 3 for guidance about advising a
transgender client about the validity of her/his marriage in a state that only allows marriages
between different-sex couples.
Two slightly variant cases bear mention. In Anonymous v. Anonymous, the husband was
an army officer who married his transgender wife, allegedly without ever having seen her
unclothed or having had sexual relations with her (notwithstanding having “spent a short time
together” at a “house of prostitution”).8 Between the date of the marriage and the date the
husband sought to dissolve the marriage, the wife reportedly had surgical sex reassignment. The
court held that the marriage was not lawful at its inception because the transgender spouse was
“not a female at the time of the marriage ceremony.”9 Notably, the New York court commented
that the case was “different from one in which a person seeks an annulment of a marriage or to
declare the nullity of a void marriage because of fraud or incapacity to enter into a marriage
contract or some other statutory reason. . . . [Here] the marriage ceremony was itself a nullity.”10
Accordingly, the statutory provision for securing an annulment was inapplicable.
That decision is in some tension with the later reported New York decision, Frances B.
v. Mark B., in which the court did not dismiss an annulment action brought by a wife against her
transgender husband where the transgender husband had undergone surgical sex reassignment
prior to the marriage (mastectomy and hysterectomy but not genital reconstruction).11
No reported decisions have sustained an annulment where a spouse married someone of a
different sex and later transitioned. Notwithstanding, to the extent that the non-transgender
spouse would seek an annulment or declaration of invalidity of such marriage based on alleged
fraud or misrepresentation because, for example, the transgender spouse did not disclose the fact
of being transgender prior to the marriage (and in many, or most cases, prior to the transgender
spouse’s becoming fully conscious of her/his own transgender identity), counsel should use the
strategies described below for addressing the related argument of fault in challenging an action
for annulment of such an otherwise lawful marriage.
Attorneys are strongly advised not to stipulate to an annulment of a marriage involving a
transgender client for a number of reasons. If there are children of the marital relationship, an
annulment could negatively impact the transgender spouse’s parental rights including, in some
jurisdictions, a stepparent’s right to visitation or custody, where applicable. In addition, an
annulment may impact property distribution and debt assumption. It may also be used in a later
relationship dissolution or divorce as either evidence of the transgender spouse’s sex or as a basis
to collaterally attack the validity of a subsequent relationship.
5.2.2

Gender Transition as Grounds for Divorce and its Impact on Support and
Property Distribution

Gender transition is not a statutory ground for divorce in any state. However, the nontransgender spouse may use information relating to the transgender spouse’s gender identity,
cross-gender behavior (such as crossdressing) or gender transition in a number of different ways
(depending on local law), including as a reason for pursuing a fault-based divorce (in
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jurisdictions that retain fault-based divorce), or in defending against a support action in a
jurisdiction where fault is a factor in that determination. Facts of a spouse’s gender transition
may also be raised in jurisdictions that take fault or comparable legal standards (such as
dissipation of assets during the marriage) into account in property distribution and when setting
spousal support orders. Several courts have been sympathetic to these arguments.
In Steinke v. Steinke, the Pennsylvania court considered whether the husband’s gender
transition constituted legal grounds for a divorce.12 Finding that it did, the court commented,
“[t]hat the appellant-wife in the present case has come to find life with her husband intolerable
and burdensome does not indicate unusual sensitivity or extraordinary delicacy on her part” and
that it is to be anticipated that a reasonable woman whose husband undergoes gender transition
would be “shocked and repelled.”13
Facts of a spouse’s transgender identity or crossdressing may even be introduced and
considered by a court in no-fault jurisdictions. In Vicas v. Vicas, a Connecticut Superior Court
evaluated a divorce under an irretrievable breakdown standard, commenting in passing that,
“[n]eedless to say the desire of the defendant [husband] to dress as a woman had a depressing
effect on the marriage and the sexual relations between the parties.”14
Facts relating to a spouse’s transgender identity may also be exploited in the context of
spousal support. For example, in McKolanis v. McKolanis, the court considered the legal
question of whether the wife’s departure from the home without the husband’s consent was
justified such that she could nonetheless seek spousal support.15 In that case, the couple had been
married for nearly ten years and had parented two children at the time that the wife left the
marital home allegedly because the husband disclosed to her that he engaged in crossdressing
behavior.16 The husband, seeking to distinguish the facts of the case from Steinke, argued that
there was no evidence of humiliating or degrading actions and that he had, in fact, informed his
wife of his crossdressing conduct in order to seek counseling to strengthen their marriage.17
Notwithstanding evidence that the wife had never been witness to the husband’s crossdressing
and acknowledging that it had been twenty years since Steinke was decided and that “acceptance
of alternative lifestyles ha[d] increased over the years,” the court found in favor of the wife,
holding that the crossdressing conduct justified the wife’s departure.18
The final way in which a transgender spouse’s gender transition or evidence of
crossdressing conduct has been used offensively (in both senses of that word) by the nontransgender spouse is in the context of property distribution. Some states, such as Massachusetts,
take into account, among other factors, financial conduct of a party, including dissipation of
assets during the marriage, as a factor to consider in determining the equitable distribution of
assets subject to division upon divorce.19 The same factors are also used by courts in
Massachusetts when fashioning an alimony award. Anecdotally, some non-transgender spouses
have argued that financial assets being used to pay for care and treatment of a spouse’s
transgender condition, whether for psychotherapy, hormone therapy, or other transition-related
care, should constitute dissipation of assets.
Each of these approaches and the ways in which some courts have regarded or assessed
the relevance of a spouse’s transgender identity (including crossdressing conduct) or gender
transition is unprincipled and should be redressed by counsel for the transgender spouse. It is
hard to overemphasize how rampant bias and misunderstanding about transgender people is,
including in the judicial system. The cases cited above are very much just the tip of the iceberg
in terms of how the introduction of facts of a spouse’s transgender identity and gender transition
can negatively influence decision makers. More importantly, transgender spouses, forced to
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negotiate divorces and settlement agreements in the shadows of bias and perceived bias, often
feel compelled to exchange any rights to a continued relationship with their children for property
and support agreements that are far less favorable than any judgment that would be entered by a
court. Counsel should work hard to overcome the bias their clients may face in contested cases,
ferret out the often (though not always) unstated biases that counsel for the non-transgender
spouse may be relying on during negotiations, and, should negotiations fail, urge the transgender
spouse to make a careful and proper assessment of the potential influence of bias in a contested
case. While all settlements in a divorce matter should balance the priorities of a client, no client
should feel forced to unnecessarily barter or trade any property or support rights for rights to a
relationship with a child or children.
Some practice recommendations are offered below on how best to address bias against
the transgender spouse’s gender identity, gender-related behavior, and gender transition, in the
context of relationship dissolution. Obviously, this is an area where education (including judicial
education) is ongoing, so practitioners are well-advised to consult with colleagues who have any
experience representing transgender clients in the local jurisdiction. If the experience of
representing gay, lesbian, and bisexual clients is any indication, it may be many years before
transgender litigants in dissolution cases are treated with dignity, respect, and as equal
participants in many family court systems.
5.2.3 Dissolution of Marriage Equivalents
As more and more jurisdictions permit same-sex couples to marry (“marriage equality”
states), some of the questions about the validity of the marriage at the outset may disappear for
transgender spouses. That is, as the sex of the persons entering into the marriage becomes
irrelevant for state law purposes of determining who may lawfully marry, fewer non-transgender
spouses may be able to challenge the validity of the marriage because of the spouse being
transgender for any purposes (whether for reasons of property or support, or in relation to
parentage, see Chapter 4). Even in marriage equality states, however, questions may remain
about the validity of the marriage for federal law purposes, even though there may be no basis to
challenge the legal union as a state matter, as long as the federal Defense of Marriage Act
(DOMA) survives.
The legal irrelevance of the sex of the parties should also be true in states, such as New
Jersey and California (“marriage equivalent” states), that do not allow same-sex couples to marry
but do allow them to enter into marriage equivalents such as civil unions or domestic
partnerships. Attorneys representing couples in both marriage equality states and marriage
equivalent states should be able to successfully argue that there are no grounds to pursue an
annulment or otherwise challenge the validity of the legal relationship simply because the union
in question involves a transgender spouse. Of course, the other ways in which a non-transgender
spouse may inject the fact of the transgender spouse’s identity, i.e., by raising it as an issue of
fault or in the context of property distribution or alimony/support, remain. For guidance in that
context, practitioners should consult the practice recommendations below. In addition,
practitioners should always advise clients, whether in marriage equality or marriage equivalent
states, about the transferability or nontransferability of the rights the marital relationship has
conferred should they move to a state that does not have the same legally recognized
relationships.
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Dissolution of Non-Marital Relationships

Marriage brings along with it well-established state protocols for distribution of property
and financial obligations of spousal support.20 Except in a minority of jurisdictions,21 non-marital
couples are not generally entitled either to equitable distribution of property or under any
obligation of post-dissolution financial support for one another. Notwithstanding, many courts
have struggled to ensure that persons in longstanding non-marital relationships, that look marital
in every way but are not legally sanctioned, are not unfairly left without property or support after
the committed relationships fail. One common approach is for courts to bring a broad and liberal
view of contract (and quasi-contract) law in enforcing oral and written agreements between
longstanding committed partners upon the breakup of their relationship.22
Another approach is for courts to liberally allow the former intimate partners to pursue
equitable doctrines to obtain judicial remedies that, in some ways, approximate divorce laws’
equitable distribution principles both as to property and ongoing obligations of financial support.
For example, many former partners have sought and obtained equitable judgments through the
use of constructive trust, unjust enrichment, and equitable liens.23 In the case of intimate
partners, courts have relied on these doctrines to look behind formalities of title of both
individually and jointly owned property in order to enforce the parties’ expectations about
breakups and to avoid unfairness.
A detailed analysis of developed and developing common law on non-marital dissolution
is beyond the scope of this chapter. However, relevant to the concern of effective representation
of transgender clients in this context, it bears mention that courts that may hear these kinds of
contract and equitable claims likely share the same biases, prejudice, and misunderstanding
about transgender people that are reflected in the divorce cases. The same offensive and
defensive strategies described below that would be relevant in the divorce context may be
relevant to attorneys pursuing these kinds of claims for transgender clients dealing with
dissolution issues in the non-marital context. While fault should generally not be relevant at all in
the contract or equitable claims contexts, some courts may introduce it or look to it in the guise
of equitable doctrines (such as “unclean hands”). While that would be problematic and
unprincipled, counsel should be aware of it and use the same education (and, sometimes,
avoidance of introduction of gender identity or transgender status) discussed in Section 5.3,
below.
5.3

Practice Recommendations
5.3.1

Defensive and Offensive References to Transgender Identity in Divorce and
Dissolution Cases
5.3.1.1 Defensive

Because the court does not typically have to find or specify how much one factor weighs
over any other, it is difficult to predict how influential fault-based arguments based on the fact of
a spouse’s transgender identity may be, particularly where there are other facts that support faultbased grounds for the non-transgender spouse (such as infidelity, for example).
Practice recommendations for addressing the non-transgender spouse’s use of her/his
spouse’s gender identity or gender transition fall into the defensive and offensive categories. On
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the defensive side, counsel is well-advised to present significant evidence, whether in the form of
an expert report (or testimony) or personal testimony, to explain why neither the transgender
spouse’s failure to come to consciousness about her/his transgender identity nor her/his failure to
transition prior to the marriage is in any way evidence of fault, maliciousness, or deception.
Counsel may need to provide significant information to explain that, rather, such facts are an
understandable and predictable outcome based on social and cultural biases and prejudices
against transgender people.
In strategically determining what experts, if any, should testify, counsel should keep in
mind the scope and limits of the client’s patient-physician and patient-psychotherapist privileges
and discuss the appropriateness of waiving any such privileges. One way to avoid having the
client waive any of these privileges is to hire an expert solely for the purposes of litigation who
has no prior relationship with the client. Counsel should remind the client that communications,
if any, between the client and the expert are not confidential.
The way in which this argument may develop will differ, obviously, on a case-by-case
basis and is factually specific. However, in all cases, the attorney should assemble facts to
explain several basic principles to a court. First, counsel should establish that gender identity, the
internalized sense of who a person is as male or female is a deep-seated core element of human
identity.24 Everyone has a gender identity. For most people, their gender identity is consistent
with their assigned birth sex as well as with the expectation that society has on whether a person
is male or female based on their anatomy and physiology. For transgender people, that is not the
case.25 Transgender people have a deep, internalized sense of themselves as male or female or
some combination of both that is inconsistent with their assigned birth sex or anatomy and
physiology.26
A second key fact to establish is that gender identity is established in most people by a
very young age, as early as two years old.27 Because it is so deep-seated, a person’s gender
identity is impervious to change and unaffected, once it is established, by external influences
such as culture or society.28 However, because there is such bias and stigma against transgender
people in our society (indeed across most contemporary cultures), most young people with a
cross-gender identification quickly learn to suppress or try to change their gender identity.29 Like
gay or lesbian youth who learn that being public about their sexual orientation will cause them to
face bullying, ostracism, and violence, many transgender people soon learn from family
members, school personnel, and peers, that expressing a gender identity that does not match
others’ expectations of them may subject them to scorn, ridicule, harassment, discrimination, and
even violence.30
This message for most transgender people is so loud and so clear that many actually, for a
time, become alienated from their own gender identity, often taking steps to embrace or affirm a
gender identity that is not their own.31 Some people can live functionally for a time in this way.
However, because a person’s gender identity cannot be changed simply by force of will or in
reaction to negative cultural reinforcement, such persons typically find themselves expressing
their gender identity only in private or in smaller, controlled environments where they are not
denigrated or ostracized. Sometimes that means privately attending a support group, keeping that
fact concealed even from a spouse or partner. Other times, it may mean secretly wearing clothes
appropriate for someone of a different sex, here again concealing that information even from a
spouse or partner. It is this effort on the part of transgender persons to create a safe place in
which to express their cross-gender gender identity that is often used by the non-transgender
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spouse to attempt to demonstrate that the transgender spouse was in some way deceptive or
fraudulent.32
Being able to put such conduct or prior history during the marital relationship into a
proper framework that gives it context may be essential to many transgender clients’ cases.
Providing such background and information is also essential to humanize the litigant and her/his
experience for a court, many of which have never had a transgender litigant before it. Counsel
should assume that most judges will share the negative bias and stereotypes about transgender
people that are commonly represented in the media. Expert or personal testimony that lays out
the fundamental points described above may be essential to disabuse the court of unfounded
assumptions as well as conscious and unconscious bias.
5.3.1.2 Offensive
On the offensive side, the fact of a soon-to-be former spouse being transgender may need
to be taken into account in considering how statutory factors such as age and station in life or
future financial vulnerability impact legal issues such as spousal support or equitable property
distribution. Strategically, counsel may want to consider introducing the fact of her/his client
being transgender before the other party has the opportunity to do so. In other cases, that choice
may not be wise.
Where the transgender spouse can anticipate that the fact of her/his transgender identity
or gender transition will be introduced to the court by either party, the attorney for the
transgender spouse should be prepared to do a significant amount of education with the court in
order to neutralize the non-transgender spouse’s manipulation of the client’s transgender identity
or gender transition. Some of the ways to do so are described in Section 5.3.1.1, above.
The other ways in which the offensive use of a transgender client’s identity can be
redressed is to explain to a court the costs, financial and societal, that will likely be born by a
transgender person. In most jurisdictions under an equitable distribution standard, items such as
future medical costs and likelihood of employment may be taken into account in determining
property distribution as well as future support or maintenance. Counsel for transgender litigants
may need to introduce evidence relating to those predictable costs of medical care and societal
discrimination. While facts relating to these costs may be introduced by testimony of the
transgender client, they will be given more weight if introduced by an expert whether by report
or testimony.
On the financial side, gender transition-related medical care can be expensive. Gender
transition-related surgeries can range from several thousand dollars, to the tens of thousands, up
to over a hundred thousand dollars for some people.33 Hormone therapy, as well, is a life-long
expense that, while not as expensive as surgery, can add up significantly over a lifetime.34 In
addition, for most people, such medical expenses are often paid out-of-pocket because gender
transition-related medical care is not typically covered by either private or public insurance
plans.35 Gender transition-related medical care is an essential health care matter36 which if not
properly obtained can lead to serious medical consequences including self-harm or death.37 Most
courts will need careful explanation to understand that transition-related health care for a
transgender person is the equivalent of, for example, the ongoing and significant medical costs
for a person with Type I diabetes. To the extent that any of the standards applied by a court in the
divorce or dissolution context take into account future medical expenses (whether for property or
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alimony/support awards), transition-related medical expenses must, of course, be considered for
a transgender litigant.
Like the costs of medical care, costs of societal discrimination against transgender people
may also be taken into account under equitable standards in the form of factors such as “station
in life,” future employment practices, and the like. Many courts will be unaware that transgender
people face massive discrimination in employment, housing, and lending. A recent study by the
National Gay and Lesbian Task Force and the National Center for Transgender Equality showed
that transgender respondents experienced underemployment at twice the rate of the general
population.38 Ninety percent experienced harassment, mistreatment, or discrimination at the
workplace, and forty-seven percent reported having an adverse job outcome, such as being fired,
not hired, or denied a promotion, on account of being transgender or gender nonconforming.
Nineteen percent of respondents reported having been refused a home or apartment, while eleven
percent reported having been evicted because of their gender identity or expression.39
The reality is that for many transgender people, gender transition means that they will be
either unemployed or underemployed for the duration of their lives as well as face challenges in
securing housing and sometimes credit. Obviously, these facts have a very real impact on future
earnings and, in many cases, should be taken into account in determining equitable property
awards as well as future obligations of support, alimony, or rehabilitation.
5.3.2

Cases in Which to Avoid Any Reference to Transgender Identity

Notwithstanding the very real potential negative financial consequences gender
transition may have, the fact of bias in and out of the judicial system means that it may not
always be advantageous to affirmatively introduce the facts of a person’s gender identity or
transgender status in a divorce or dissolution case. The potential adverse impact of introducing
such information must be weighed against the potential benefit and should also take into account
the likelihood of such information being introduced by the non-transgender spouse.
The set of cases in which it may be better not to introduce any information relating to the
spouse’s transgender gender identity are those in which the marriage did not result in any
children and the non-transgender spouse does not know of the fact of the transgender spouse’s
gender identity. In such cases, which typically only involve property distribution and/or spousal
support, the likely bias against the transgender spouse will usually outweigh almost any
conceivable benefit such information relating to the transgender spouse’s gender identity could
have in a case.
For example, consider a case involving only issues of property distribution where the
non-transgender spouse does not know or is not likely to introduce facts regarding the
transgender spouse’s gender identity. While it is conceivable, and maybe even just and equitable,
to argue that the transgender spouse will be facing future significant medical costs relating to
gender transition that should be taken into account under equitable distribution of assets
principles, the fact of the intended gender transition is likely to introduce so much bias into the
assessment that, on balance, it should probably be avoided.
In one case, a transgender spouse was denied spousal support sought in order to have
funds available for pending surgical sex reassignment, on the grounds that the litigant was at
fault for the dissolution of the marriage.40 While the court cited a pattern of misconduct on the
part of the transgender spouse, including physical and emotional harassment of the nontransgender spouse, it concluded that these actions, “together with petitioner’s consummation of
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the alteration of petitioner’s sexual characteristics constituted a course of conduct ‘of such
character as to render the condition of any woman of ordinary sensibility and delicacy of feeling
intolerable and her life burdensome.’”41 Evidence of bias was rampant in the opinion.42
Similarly, even though a transgender spouse can undoubtedly anticipate facing
employment discrimination that may well negatively impact earnings and earning potential, the
expected bias the transgender spouse can anticipate facing in the court system by the introduction
of her/his gender identity, in most cases, far outweighs any likely positive benefit from
introduction of such facts.
In such cases, the transgender client is well-advised to make every effort to keep facts
relating to her/his gender identity from being disclosed until final resolution of the divorce.
Because orders relating to property distribution are not modifiable once final, subsequent
disclosure of the transgender identity should not impact any such orders.
The exception to such guidance is the set of cases in which there are child custody,
visitation, and child support issues involved at the outset. In such cases, because the fact of the
parent’s (or stepparent’s) gender identity or gender transition will become apparent at some point
in the future, regardless, and could be grounds for changed circumstances and thereby the basis
for attempted modifications to a parenting plan, such facts are better disclosed sooner rather than
later. Obviously, counsel will have to make an assessment on a case-by-case basis as to the
wisdom of such guidance.
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