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A Child’s Therapist-Client Privilege 
During Custody Litigation

Hon. Carol Goldstein, Family Court, New York County, New York

The subject child in a custody case has a therapist-client privilege.  
Unlike with a parent, the child has taken no action that could be 
construed as a waiver of this privilege.  Moreover, the privilege is 
particularly important to the child since therapy is often necessary 

to assist him in coping with the breakup of the family and ensuing custody 
litigation.  A child’s knowledge that disclosures made in confidence to 
his therapist may be disclosed against his wishes will be harmful to the 
therapeutic process and the court should exercise the utmost caution 
before taking any action that might impede therapy.   A court should not 
void a child’s therapist-client privilege unless there is a critical and pressing 
need to do so.  

This issue came before me by means of a motion filed by the father in the 
middle of a hotly contested custody trial. The father moved to add the 
name of the children’s therapist to his witness list. The attorney for one of 
the children objected, citing therapist -client privilege.  After considering 
the law and the policy involved in the waiver of a child’s therapist-client 
privilege, the court denied the request.  

There is surprisingly little case law regarding the waiver of a child’s right 
to therapist-client privilege during a custody proceeding. Only two 
appellate cases have dealt with this issue, Billings v Billings, (309 AD2d 
1194 [4th Dept. 2003]) and Ascolillo v Ascolillo (43 AD3d 1160 [2007]). 
Both decisions were premised upon the fact that the subject child has a 
therapist-client privilege, but neither contains detailed analysis or guidance 
as to when and under what circumstances that privilege, once asserted by 
the attorney for the child, may be voided by the court.

In Ascolillo v Ascolillo, the Second Department found that the Family 
Court properly refused to permit the mother to call the child’s therapist as 
a witness since the attorney for the child did not consent.  The court noted 
that this was not a child protective proceeding, where the therapist-client 
privileges are inapplicable (see FCA 1046 [vii]).

In Billings v Billings, the Fourth Department rejected the mother’s 
contention that the court erred in admitting evidence of the communication 
between the child and her therapist, noting that the testimony was admitted 
with the consent of the law guardian and was “material and necessary to 
the court’s determination of best interests.” 

As a starting point in considering what standard should be used by the 
court in voiding a child’s therapist-client privilege, I looked at the case 
law involving the implied waiver of a parent’s therapist-client privilege at 
custody hearings. In Baecher v Baecher (58 AD 2d 821 [2nd Dept. 1977] 
lv. denied 43 NY2d 645 [1978]), the court stated the general rule that a 
parent waives his or her right to the psychologist-client privilege “by 
actively contesting custody, thereby putting his mental and emotional well-
being into issue” (see also Shepard v Ross, 278 AD2d 755, 757 [3rd Dept. 
2000]).  However, courts have required that the invasion of the protected 
communication be “necessary and material to a determination of custody” 
and have held that “mere conclusory statements that the resolution of the 
custody issue requires revelation of the protected material” will not suffice 
(Perry v Fiumano, 61 AD2d 512, 519 [4th Dept. 1978]; accord State ex rel. 
Hickox v Hickox, 64 AD2d 412,414-415 [1st Dept. 1978]). 

I found that unlike the parent, the subject child has taken no steps which 
could be construed as a waiver of the therapist-client privilege.  It is the 
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parent, not the child, who has engaged in custody 
litigation, thus putting his or her mental condition 
at issue before the court. Therefore, the fact that 
custody litigation is before the court does not 
constitute a waiver of the child’s therapist-client 
privilege. 
 
I also considered the underlying rational for 
the therapist-client privilege.  Whether it be 
doctor-patient, for a psychiatrist (CPLR 4504), 
psychologist-client (CPLR 4507) or social worker-
client (CPLR 4508), the purpose of the privilege 
is that the patient/client be able to talk freely with 
his or her therapist without fear of disclosure.  As 
the Supreme Court noted in Jaffee v Redmond, 
(518 US 1,10 [1996]), the therapist-patient 
relationship is “rooted in the imperative need 
for confidence and trust.”  The Jaffee court found 
that effective psychotherapy “depends upon an 
atmosphere of confidence and trust in which the 
patient is willing to make a frank and complete 
disclosure of facts, emotions, memories and 
fears” and that “the mere possibility of disclosure 
may impede development of the confidential 
relationship necessary for successful treatment” 
(id.). 

The therapist-client privilege and its underlying 
rationale is certainly no less important for a child 
than for an adult. Indeed, within the context of 
a custody dispute, this privilege is particularly 
crucial for the child.  The court is mindful of the 
fact that a child may need therapy to cope with 
stress related to the breakup of the family and 
that the custody litigation itself may exacerbate 
that stress. (see Liberatore v Liberatore, 37 M3d 
at 1038 “in a divorce and custody contest, parents 
can frequently be the source of a child’s distress”).  
Since the disclosures to the therapist may well 
relate to the child’s feelings about his parents, 
and some of those feelings may be negative, it 
is particularly important to a child that these 
disclosures not be revealed to the parents at a 
custody trial without the child’s permission. 

Because therapy is so important to a child when 
his parents are engaged in custody litigation, 
I concluded that the court should exercise the 
utmost caution before taking any action --such 
as voiding the child’s client-therapist privilege-
-which could be harmful to a child’s therapy.   
Accordingly, I held that the court should not void 
the child’s therapist-client privilege in the face of 
opposition by the attorney for the child unless 
there is a critical and pressing need for a child’s 
confidences to be revealed.  

In the matter that was before me, the father 
sought to call the children’s therapist for the 
express purpose of eliciting her opinion regarding 
parental interference.  The court had already heard 
testimony on this issue from a court-appointed 
forensic psychologist, agreed upon by all parties, 
who had conducted an exhaustive evaluation of 
the family.  The court-appointed psychologist 
opined that the father had interfered with and had 
undermined the mother’s relationship with the 
children.  He opined that this could result in long 
term negative consequences for the children.  The 
psychologist believed that the mother was doing 
a better job of fostering the children’s relationship 
with the father. The forensic psychologist strongly 
recommended that the children be enrolled in 
therapy and based upon this recommendation, 
the children were seeing a therapist.  

In his motion papers seeking permission to 
call the children’s therapist, the father asserted 

that he had reason to believe that the therapist 
has knowledge gleaned from her work with the 
children and through collateral interviews with 
the parents, which would support his position 
that it is the mother, not the father, who is 
interfering with the relationship between the 
children and the other parent. He claimed that 
the testimony of the therapist would be “material 
and necessary” for a custody determination.  

The attorney for one of the children strongly 
opposed to the father’s request. The attorney 
stated that her client does not wish his confidential 
communications with this therapist to be revealed 
to the court or to his parents.  Counsel noted that 
if the child were to know that his confidential 
conversations with his therapist might be revealed 
to the court and his parents, this could affect the 
“quality and effectiveness.” of his therapy. 

The attorney for the child also asserted that “it 
appears that the father wishes to use the therapist 
as an expert witness to rebut the testimony of 
the agreed upon court appointed evaluator.”  She 
emphatically stated that this was not the role of 
the children’s therapist.  She concluded: “[I]t is 
clear that the likely evidentiary benefit that would 
result from the denial of the privilege is modest at 
best and does not warrant the judicial waiver of 
my client’s therapist/patient privilege.” 

The mother also opposed the father’s request 
and asserted that calling the children’s therapist 
would be deleterious to the children.  According 
to the mother, the children view the therapist as 
a “safe harbour,” where they could speak freely 
“without fear that the therapist would be involved 
in the litigation” or “that their confidential 
communications would be aired in court”   The 
mother contended that “requiring the children’s 
therapist to testify could have a ‘chilling effect’ on 
the children’s relationship to this therapist, to any 
future therapists and to the therapeutic process 
itself.”  

In response, the father argued that the court should 
find that the admission of the testimony of the 
children’s therapist to be relevant and necessary 
because the issue of parental interference is 
critical to the court’s custody determination and 
the court has heard only one expert opinion 
(that of the court appointed forensic evaluator) 
that the father engaged in parental interference.  
The father contended that the therapist has had 
greater involvement with the family than the 
evaluator and that she could give important 
testimony on this issue.   The father argued that 
the court should therefore waive the children’s 
right to the confidentiality of statements made to 
their therapist. 

Alternatively, the father proposed that the court 
give limiting instructions such that the therapist 
only be allowed to testify with respect to her 
interactions with the parents, the statements 
that the parents made and her observations 
concerning the effect and impact the parents 
had on the children.  The therapist would not be 
permitted to testify regarding her communication 
with the children.  This, according to the father, 
would avoid the issue of client-therapist privilege.    

The father also asserted that the therapist could 
testify as to her opinion without violating the 
therapist-client privilege.  He contended that the 
opinions of a therapist are admissible and not 
privileged even if they are based upon confidential 
communications made by the client. 

I found that the case before me did not present a 
critical or pressing need for a child’s confidences 
to be revealed.  Indeed, I determined that the 
confidential communication was not even  
“necessary and material to a determination of 
custody,” the standard which courts have held 
applicable to the waiver of a parent’s  therapist-
client privilege in a custody proceeding (see Perry 
v Fiumano, 412 ; Hickox v Hickox, 414-415).
 
The father was seeking to have the therapist testify 
for the express purpose of presenting evidence 
regarding parental interference.  There was no 
particular need for such testimony.  Testimony 
on this issue has already been presented by the 
forensic psychologist, who is an expert in the field 
of forensic psychology, who was agreed upon by 
of the attorneys and whose testimony was based 
upon an exhaustive evaluation of the family. 

To the extent that the father hoped to refute the 
opinions of the forensic evaluator, this is not 
the appropriate way to accomplish this goal.  If 
he wished, the father could have engaged a 
psychologist to conduct a peer review of the 
evaluator’s work and to testify to purported errors 
in his assessment. The father had chosen not to 
do this.    

Moreover, the court questions whether the 
therapist would even be qualified to render an 
opinion regarding parental interference.  To the 
court’s knowledge, she did not have experience 
in the field of forensic psychology.  Nor has she 
evaluated the family, interviewed collaterals, 
conducted psychological testing on the parties or 
reviewed documents for the purpose of making 
a forensic assessment.  The court doubts that the 
therapist could provide any useful information–
let alone critical information–on this issue. 
 
I also rejected the father’s contention that the 
therapist could give testimony on this issue 
of parental interference based exclusively on 
conversations with the parents, thus avoiding 
the confidentiality issue. Her opinions, if any, 
concerning this issue would, of necessity, take 
into account information from all available 
sources, including the children’s statements.  
 
Finally, I rejected the argument that the therapist 
could testify as to her opinions without violating 
the child’s therapist-client privilege.  This 
argument fails to consider the fact that the 
attorneys would have the right to cross-examine 
the therapist as to the bases of her opinions and 
that her opinions would be based, at least in part, 
on privileged disclosures.  I noted that I could 
not limit cross-examination so as to exclude any 
statements made by the subject child, without 
infringing on the right to cross-examination 
(Musumeci v Musumeci, 267 AD2d 365 [2nd 
Dept. 1999] [custody determination reversed 
where trial court improperly precluded party 
from cross-examining the court-appointed 
forensic evaluator]; see also Ekstra v Ekstra, 49 
AD3d 594 [2nd Dept. 2008] [parties have a right 
to cross-examine the court-appointed forensic 
evaluator]).  
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First of all, I want to thank the outgoing Co-Presidents, Attorney Karen Rosenthal and Judge Jane Pearl for all they have done for AFCC-NY. They 
co-lead this organization for the past two years with skill, perseverance, and tact.  An organization that offers a number of educational programs 
and solicits agencies to grant CE credits faces challenges, especially since we are interdisciplinary and want to serve different professions. Our 
co-presidents helped AFCC navigate some rough waters and offered some excellent programs for our members and anyone from the public who 

wished to attend. Based on end of year data supplied to me by Leslye Hunter, Associate Director of AFCC, we have an organization of  approximately 
230 AFCC national members from NY and approximately 185 AFCC-NY Chapter members (estimate as of end of year 2015). The membership has been 
growing very steadily and thanks to our Co-Presidents we have had a significant increase in NY chapter members. We have a 20 member Board of Directors 
and a smaller Executive committee composed of current officers and the immediate Past Co-Presidents.  Special thanks go to the nominations committee 
who worked over several months to have a roster of potential board members and officers in place for consideration by the Board this November (Chair, 
Andrea Phoenix, and members Robin Carton, Teresa Ombres, Steve Demby, Karen Simmons with input from Co-Presidents Rosenthal and Pearl).  
This year, AFCC sponsored a spring and a fall meeting in NYC that were both well attended, and AFCC-NY co-sponsored two upstate meetings, one in 
Rochester and one in Albany.  Working to expand our efforts and participation upstate and in Western NY is a challenge but one certainly worthy of the 
effort.  I attended both the Rochester program, coordinated by attorney Catherine Cerulli,  and the Albany program, coordinated by psychologist Jeffrey 
Wittman, and they were both excellent, although attendance by other  than  immediate area participants was small, and obtaining co-sponsors who will 
grant Continuing Education credits is a new challenge, especially with the new CE requirements for social workers. 

In addition to the fall and spring programs, AFCC-NY sponsored Lunch and Learn programs in several counties in the NYC area this year, with presentations 
on Child Custody Guidelines and psychological and legal issues associated with overnight visits of very young children. Hopefully, such Lunch and Learn 
efforts can be expanded to other counties. 

Based on my attendance at the Rochester conference, I was exposed to a number of different findings, and I highlight only one major address there just 
to give you a flavor of what can be learned at a regional conference.  An address by Dr. David Corum of the University of Utah, presented the ACES study 
(Adverse Childhood Experience Study) with excellent data and up to date follow-ups showing the long term outcomes of various adverse childhood 
experiences.  In my opinion, this study along with follow-up research sponsored by the Centers for Disease Control should be known and digested by all 
who deal with children.  It has been featured in most major newspapers as well as the Journal of the American Medical Association and very recently, on 
Ted Talks and webinars.  The Albany conference, Domestic Violence Update, also had some excellent presenters with Dr. Peter Jaffe who presented on the 
state of knowledge about intimate partner aggression. He documented that intimate partner aggression is very common in teenage couples.  His research 
in Ontario, Canada, and our research in Suffolk County NY, as well as our collaborators in Spain, indicates that intimate partner aggression occurs in about 
35% of high school students and it is prevalent with both male and females. Thus, as Jaffe and his colleagues have noted, to prevent such partner aggression, 
programs need to begin in the early teens. Attorney Daniel Weitz presented on the role of statewide Alternative Dispute Resolution Programs and some 
possibilities of expansion of such programs into varied family matters. This presentation was of special interest to me as a mediator since I was not aware 
of the number of cases that are handled by this agency. Finally, there was an interesting presentation (and novel to me) about the personal impact on one 
judge, Hon. Margaret Walsh, of handling child and partner abuse cases. 
The June 2015 conference in NYC (notably free) on Blended Families addressed issues of “quasi step parent” problems and recent case law and court 

trends. The November 2015 conference in NYC had presentations about 
working with parents who suffer from problems including substance 
abuse, personality disorders, and various other mental disorders. I will not 
comment on the substantive issues addressed in the NYC conferences as 
many of you have been able to attend them. However, I note the issues 
addressed because I wanted to give all AFCC members an idea of the 
diversity of issues one can learn about by attending AFCC meetings. AFCC 
is a great place to learn and network. 

Finally, I heartily thank Karen Rosenthal for her solicitation of co-sponsors 
of the Holiday party that was free with food, drink and music. It was open 
to all AFCC-NY members and held on December 16, 2015. Special thanks 
to the six co-sponsors, Bender, Rosenthal, & Richter; Teitler & Teitler; 
Mayerson, Abramowitz, & Kahn; Dobrish Michaels Gross; Aronson, 
Mayefsky & Sloan, and Chemtob & Forman. This party clearly capped the 
end of an AFCC-NY year with style and fun. 

I welcome the opportunity of helping address some AFCC NY challenges, 
such as the following:
1.  Increase the membership of the organization
2.  Have greater involvement of individuals from upstate
3. Present programs that address new inroads in family court issues and  
alternatives to such like mediation and alternative dispute resolution
4. Continue programs like the November 2016 program which may help 
attorneys, mental health personnel, and judges in assisting clients with 
significant mental illness who are in need of multi-systemic interventions 
where interdisciplinary understanding seems crucial. 

My best wishes to you and hopes that AFCC -NY provides a forum for you 
with interdisciplinary interchange on the NY front, new legal and mental 
health information, and important national and regional meetings.

President’s Incoming Message
Daniel O’Leary, Ph.D., Distingushed Professor, Clinical Psychology, Stony Brook, New York
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Co-Presidents Outgoing Address

As Co-Presidents, we smile as we cede the reins to 
be held in your capable hands, Dan, we reflect 
upon what an honor and a pleasure it has been 
for us to be co-presidents for the past two years. 

Karen has been energetic, persevering, smart, funny, and 
kind.  Jane has been zealous and determined to put AFCC 
on the Map in New York State.  Her brilliant insights into 
what AFCC-NY can offer the various disciplines in order to 
learn, grow and challenge themselves, has been invaluable.  
Jane has been a fantastic, loyal and supportive partner and 
friend who I was graced to work with side by side, day in 
and day out for two years. We would be hard-pressed to 
delineate who has been Frick’ and who has been Frack’.  We 
do know that among our accomplishments, we are most 
proud of our work on the following: 

(1) highlighting the intersection of supreme and family 
court practice, cross-pollinating our private and public 
interest/agency lawyers and mental health practitioners, 
therein enhancing their interdisciplinary representation of 
and assistance to parents and children facing turmoil and 
strife; 

(2) increasing membership in AFCC-NY; 

(3) furthering interdisciplinary education by collaborating 
with and importing national and international scholars 
and clinical experts to participate in AFCC-NY seminars 
and conferences, re-inaugurating judicial lunch and learn 
programs, and co-sponsoring conferences with AAML, 
NYWBA, FamilyKind, The University of Rochester Susan 
B. Anthony Center, NYSPA, Division of Neuropsychiatry 
and Columbia University; and 

(4) incrementally building our AFCC-NY Upstate presence, 
with the assistance of Albany Law School and SUNY School 
of Social Work.  

As we glimpse forward, growing our multi-layered 
profession, through student outreach to law schools, 
graduate programs in psychology and social work, and 
residency and fellowship programs in psychiatry remains 
a top priority, alongside persistent continuing education 
for lawyers, mental health professionals and the judiciary, 
increased rigorous membership, and future just-as-
spectacular seminars and conferences. We truly embrace 
our interdisciplinary practice, our respect for each other, 
and our robust discussion and dialectic. We thank AFCC-
NY for the opportunity to serve.

Sincerely, Jane Pearl      

Sincerely, Karen Rosenthal

Hon. Jane Pearl, Family Court, New York County, New York

Karen Rosenthal, Esq., New York, New York
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Mental health professionals who have engaged in forensic evaluation 
and child custody evaluations in particular have witnessed a 
gradual evolution in expectations with greater methodological 

rigor becoming the standard for the conduct of all forensic evaluations.  
Professional guidelines have been promulgated by a variety of organizations 
such as Association of Family Court and Conciliation (2007) American 
Psychological Association (2013), leading to a fairly standardized approach 
to what these evaluations should entail.  

In general, the suggested format of child custody evaluations requires the 
practitioner to include a number of components.  These include extensive 
interviews of each parent (to include an early family and developmental 
history, educational/employment history, a social history with an emphasis 
on the history of the marital relationship, medical, substance abuse, 
psychiatric and legal history, an account of the court involvement, an 
assessment of the parties parenting skills and the parents’ understanding of 
the child’s developmental, emotional and psychological needs);  interviews 
of the children (to provide the reader with an overall picture of the child’s 
functioning, of their sensibilities and their psychological/ emotional needs); 
and parents-child observations (to assess the quality of the parent-child 
bond, the capacity of each parent to nurture, guide and discipline the child.)  
In addition, the gathering of collateral data that can provide pertinent 
information about the family, and review of collateral records is essential.   

Psychological testing, if used, should be based on good psychometric 
properties (e.g., normative samples, good reliability and validity) and 
equally important any psychological measures that the evaluator chooses 
should address the psycho-legal question on which the court seeks guidance 
(Baerger, Galatzer-Levy, Gould & Nye 2002, Flens, 2005.)    Practitioners 
are strongly encouraged to be informed by relevant custody research in 
rooting their findings (Melton, Petrila, Poythress & Slobogin, 2007, Baerger 
et al 2002).   In a sound child custody report, conclusions should follow 
from the data presented in the body of the report, that is, by the time the 
reader reaches the conclusion section he/she should have a sense of what 
conclusions are likely to follow. A good forensic report also stays within 
the bound of the gathered information and notes any inherent limitations 
to the investigation (Melton et al. 2007.)  A custody report is in effect a 
psycho-legal document that builds a case in support for a particular set of 
recommendations.   

Numerous authors (Melton, et al, 2007, Heillbrun, 2001) have emphasized 
that forensic evaluations by their nature are different than clinical evaluation 
on a number of dimensions.  For instance, these evaluations are typically 
mandated by the Court, and are not designed necessarily to assist the 
disputing parties, but rather to gather information that may assist the court in 
determining issues such as which parent may best meet his/her child’s needs 
and parental access.   Because of the mandated nature of such evaluations 
and their explicit agenda, parties who approach these evaluations have an 
investment in creating a particularly positive impression on the evaluator.    
To offset the parties’ tendency to present themselves in the best possible 
light evaluators have been encouraged to use a multi-modal approach (e.g., 
use of multiple tools collateral interviews, psychological testing) designed to 
establish, to the degree that it is possible, convergent validity (that is, multiple 
lines of evidence pointing to the same direction.)  The practices that have 
been enumerated are now de rigeur in custody evaluations and clinicians 

have an implicit faith that they are valued by the reports’ consumers.  But 
are they?  In other words, given that the intended users of such product 
are members of the legal profession, the question arises as to whether the 
criteria by which mental health professional judge the quality of a child 
custody report matches the criteria that judges and attorneys use, and if not 
what does this tell us?  

A number of articles have been published addressing this issue (Bow & 
Quinell, 2004, Waller & Daniel 2005, Bow 2006.)  Most of these studies have 
involved a survey of mental health practitioners and members of the legal 
profession and have focused on a variety of dimensions.  Bow & Quinell 
(2004) in their survey of legal professionals note that the impartiality of 
the evaluation is the most valued dimension in picking a forensic evaluator.  
In this survey the authors asked judges and attorneys to endorse the 
importance of various components in a child custody evaluation using a 
Likert scale rating (1-5.)  Their findings suggest that some of the component 
that are particular valued by members of the legal profession in a custody 
report include: an outline of strength and weaknesses of each parent (4.31), 
detailed interviews of the children (4.23), dispositional recommendations 
(4.23), observations of parents-children interactions (4.01), psychological 
testing of the parents (4.00), an outline of procedures used during the 
course of the evaluation (3.90), identification of the reasons for the referral 
(3.83) psychological testing of the children (3.80), and a list of reviewed 
documents (3.69).   While Bow & Quinell indicated that members of the 
legal profession rated the quality of each report component, the specific 
criteria used in assessing the quality of each component were not discussed.

In their survey of legal professionals, Waller and Daniel (2005) report that 
attorneys value child custody reports that contain information such as: 
review of pertinent medical/psychological records, interviews of the parents, 
interviews of the children, an assessment of the parent-child relationship, an 

Judging the quality of child custody evaluations: 
Some observations on the congruence between criteria used by mental 

health professionals and the community of legal consumers*

This article is adapted from an article published by the undersigned in the Journal of Forensic Practice, Vol. 17 (2), 2015, pp. 127-133

Editor-in Chief ’s Corner 

Alberto Yohananoff, Ph.D., Independent Practitioner and Senior Psychologist with Family Court, MHS, New York
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assessment of parenting skill, psychological testing of adults, psychological 
testing of children, and an assessment of the child’s parental preference.   
Attorneys that review child custody reports would like to be provided with 
a description of the quality of the parent-child relationship, a description of 
the psychological/psychiatric functioning of each parent, a description of 
the psychological-psychiatric functioning of each child, and dispositional 
recommendations.

Bow and Quinell (2004) indicate that comprehensive reports that contain 
multiple source of information are particularly valued by members of the 
legal profession and that attorneys in particular appreciate reports in which 
the evaluator’s conclusions are well supported by data in the body of the 
report and are followed by detailed recommendations.  Strikingly, in spite 
of a debate in the literature as to whether forensic evaluators should provide 
custodial recommendations or simply outline the parties’ strengths and 
weakness without addressing the ultimate issue (Tippins and Wittmann, 
2005, Melton et al, 2007) a majority of the members of the legal profession 
want reports that contain explicit recommendations with regard to parenting 
time and access schedules (Bow, 2006.)

This brief survey of the literature suggests that for the most part there is 
a large degree of congruence between what mental health professionals 
provide in a child custody report and what members of the legal profession 
expect from such reports.  An interesting finding is that while psychological 
testing of adults is valued, psychological testing of children is deemed less 
critical (Bow & Quinell 2004.)   One hypothesis that can potentially account 
for this discrepancy and may warrant further exploration is the following.  
Given that the psychological measures that are most frequently used with 
adults in custody evaluations are personality inventories, attorneys and 
judges may hold on to the implicit belief that the use of such inventories may 
provide valuable information about behavioral patterns and the presence 
of psychopathology that may carry potential implications for the parties’ 
parental functioning.   

The surveyed research has primarily focused on the essential component 
that should be part of a custody report.  Much less explored is research 
that specifically assesses the criteria used in judging the quality of each 
component of a custody report.   A detailed qualitative analysis by which 
custody reports are judged is lacking.  While conducting such research is 
complicated (it would require detailed review of professional work products 
and establishing explicit criteria by which such report would be judged) 
it would also seem to be important.  For instance, a detailed assessment 
of parental competencies (e.g., how each parent supervises, discipline and 
nurtures the child) should be a primary focus of a sound child custody 
evaluation because it assesses the critical component of the psycho-legal 
construct in question (parental capacity).  Yet a qualitative and comparative 
analysis (assessing the criteria used by mental health professionals, attorneys 
and judges) in evaluating such specific components of a child custody report 
is lacking.  

Baerger et. al. (2002) suggests some qualitative dimensions that should be 
considered in judging the quality of child custody report.  These include the 
following: 

•     Does the parental assessment of a child custody report follow the  
       same uniform protocol?  
• Does the report focuses specifically on a set of functional parenting 

competencies?   
• For instance, how each parent supervises, discipline, support, nurture 

and instructs the child?  
• Does the report address parents’ ability to appropriately respond to the 

child’s needs?  
• Are the parenting competency assessed in reliable and relevant manner 

(through interview, gathering of pertinent collateral data, and use of 
pertinent forensic assessment measures.)  

• If psychological measures are employed are they psychometrically sound 
(that is reliable and valid) and pertinent to the construct of parental 
competency?

• Do parent-child observations provide specific behavioral data upon 
which the clinician generates inferences about the quality of the parent-
child bond?  For instance, making a global statement that a particular 
parent-child dyad enjoys a warm relationship that is not supported by 
actual observed behaviors can be problematic. 

• Are the conclusions of the forensic report informed by pertinent research 
or just based on clinician’s opinion?   

These could form the basis of specific criteria by which to assess the quality 
of child custody report.   A comparison between the ratings of mental health 
professionals on such dimensions and that of members of the legal profession 
could provide important information about the quality of child custody 
evaluations, and whether the products that mental health professional 
generate for the legal community are actually useful to its consumers. 
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The Role and Responsibilities of the 
Attorney for the Child 

“Children should be seen and not heard” is certainly not an adage advanced 
by family and matrimonial law practitioners, judges, or mental health 
professionals. Rather, the diverse membership of AFCC is united in the 
view that children of all ages and of varying capacities should have a voice.  
The appointment of an attorney to a child who is the subject of a court 
proceeding amplifies the strength of that voice.

On October 17, 2007, there was not only a name change for the person 
appointed to advocate for the subject child, but, more importantly, a sea 
change in this area of practice and in the relationship between the court, 
counsel for the parties, and the attorney for the child. Understanding 
the genesis of that transformation and its practical effect is 
crucial to understanding how and why the child’s voice 
matters in family law litigation.

In 2004, Chief Judge Judith S. Kaye appointed a 
Matrimonial Commission chaired by former 
Appellate Division Justice Sondra Miller.  In 
2004 and 2005, the Matrimonial Commission 
held hearings throughout New York State and 
found a widespread misconception about the 
role of law guardians, attorneys appointed 
to represent children in Family Court and 
Supreme Court.  Testimony at the hearings 
revealed that it was commonly believed that law 
guardians should advance their own views of the 
children’s best interests.  However, the Commission’s 
determination was that attorneys for children should 
not be making a recommendation based on their personal 
opinion and that judges, who were trained and vested with the 
ultimate authority in these court proceedings, were the proper arbiter of 
that which is in the best interest of a child.  Therefore, the Commission 
issued a report recommending that the Statewide Law Guardian Advisory 
Committee’s definition of the role of the Law Guardian should be adopted by 
administrative rule.  That working definition was, in fact, codified in Section 
7.2 of the Rules of the Chief Judge on October 17, 2007.  Entitled “Function 
of the attorney for the child,” Rule 7.2 became effective immediately, and has 
served as the guidepost directing practitioners, judges, and mental health 
professionals as they navigate litigated cases involving children.

Paragraph (a) of Section 7.2 explains that the name “attorney for the child” 
refers to the same person previously referred to as a “law guardian.”  In 

the forty-five years since the role of the law guardian was created in 1970, 
the term has abounded in statutory and case law.  Thus, on April 14, 2010, 
Governor Paterson amending the CPLR, the Executive Law, the Judiciary 
Law, the Family Court Act, the Public Health Law, and the Social Services 
Law by substituting the term “attorney” or “counsel” for the term “law 
guardian.”

The term “law guardian” was confusing to litigants and the public, and the 
law guardian was often referred to as the “Guardian,” the “Legal Guardian,” or 
the “Guardian ad Litem.”  Each of those roles is distinctly different from the 

“law guardian” role, and the names are not interchangeable.  But, the 
lack of clarity in the Bar and the Bench about the law guardian’s 

role led to conflicting expectations of the child’s lawyer and 
often had a significant impact on a court proceeding.  

The old term “law guardian” did underscore the 
important protective function of the child’s attorney, 

but the Law Guardian Advisory Committee and 
the Matrimonial Commission sought to clarify 
that the Law Guardian is a specific statutorily 
created position, that an attorney is appointed to 
that position, and that the attorney for the child 
represents the child in the same manner that all 
attorneys represent their clients – independent 

of the interests of anyone else in the proceeding.  
In the context of a contested custody matter, the 

primary purpose for the appointment of an attorney 
for the child is to avoid the possibility that parental 

rights and conduct will prevail over the child’s rights.

Paragraph (b) of Section 7.2 clarifies that the attorney for the child 
is subject to the same ethical requirements applicable to all the lawyers in the 
case.  The attorney for the child is NOT an assistant to the judge, the court’s 
social worker, the mediator, or the person who conducts an investigation of 
the home.  The attorney for the child ought to have a position in the case 
and argue it, but is not authorized to make a recommendation nor to give 
an oral or written report about what is “really” going on or what would be 
best for the child.

Certainly, the attorney for the child is not permitted to have ex parte 
conversations with the judge, as no other attorney in the case would 
be permitted to do so, either.  Similarly, the attorney for the child is not 
permitted to disclose a client confidence unless specifically authorized by 
the rules of ethics. Further, the attorney for the child is not permitted to 
interview or speak to the parties without the express permission of their 
attorneys, nor may the attorneys for the parties speak to the child client.  

Paragraphs ( c) and (d) of Section 7.2. explain that the conduct expected of 
the attorney for the child differs, depending on the type of case in which he 
or she has been appointed.  

Section 249 of the Family Court Act authorizes the Court to appoint an 
attorney for the child to represent a minor.  In Family Court, an attorney 
for the child can be appointed to represent a child named in a custody or 
visitation petition, a child named in a family offense petition, a child who 
is the subject of a child abuse or child neglect petition, a child who has 
allegedly committed acts of juvenile delinquency, and a child who is the 
subject of a PINS (Person in Need of Supervision) petition.  An attorney 
for the child is also sometimes appointed in a contested adoption or in a 
paternity proceeding.  

An attorney for the child MUST be appointed in juvenile delinquency 
and PINS matters, over which the Family Court has exclusive jurisdiction.  
In fact, Section 249-a of the Family Court Act sets forth the rebuttable 
presumption that a minor who is the subject of a juvenile delinquency or 
PINS proceeding is presumed to lack the requisite knowledge and maturity 
to waive the appointment of an attorney for the child, and, therefore, an 
attorney for the child must be appointed in those cases. 
Although the Court has discretion regarding whether or not to appoint 

Robin Carton, Esq., Carton & Rosoff PC, White Plains, New York
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an attorney for the child in all other matters involving a minor child, it is 
routine practice to do so in most custody/parental access matters. In fact, 
Family Court Section 249 (b) requires that the court must, to the extent 
practicable and appropriate, appoint the same attorney for the child who 
previously represented the child if the case is before the court more than 
once. 

Paragraph (c) of Section 7.2 refers to the role of the attorney for the child in 
juvenile delinquency and PINS proceedings.  These proceedings are quasi-
criminal in nature, the child is the respondent in these proceedings, and 
both types of proceedings implicate the child’s liberty interests because 
the disposition can result in the child being removed from the home and 
community.  Therefore, Paragraph (c) requires that the attorney for the child 
“zealously defend the child, in the same way that defense counsel would 
represent a criminal defendant.”  Notably, the child’s best interests should 
play no visible role, except in the manner in which the attorney for the child 
might privately and confidentially counsel the client.

Paragraph (d) of Section 7.2. refers to the role of the attorney for the child 
in all other types of proceedings (i.e., child abuse and child neglect, child 
custody, visitation, and paternity). In those proceedings, the attorney for the 
child must do the following: 
Paragraph (d)(1) states that the attorney for the child must consult with 
the child, make him/herself thoroughly knowledgeable about the child’s 
circumstances, and counsel the child to the extent and in a manner consistent 
with the child’s capacity.  

Then, pursuant to Paragraph (d)(2), the attorney for the child must take a 
position consistent with the child’s wishes, even if the attorney for the child 
disagrees with what the child wants or has a different opinion than the child 
regarding what would be best for the child, as long as the following two 
conditions apply:

(1) The child must be capable of making a knowing, voluntary and considered 
judgment; and

 
(2)  If the child gets his or her wish, the child must be free from substantial 
risk of imminent, serious harm.

If the child is not capable of making a knowing, voluntary, and considered 
judgment or if the child will be at substantial risk of imminent, serious harm 
if the child gets his or her wish, then the attorney for the child can (not 
must) take a legal position inconsistent with the child’s wishes.  In all other 
circumstances, the position of the attorney for the child is governed by the 
child’s wishes, not by the attorney for the child’s opinion about what would 
be in the child’s best interest.  

Paragraph (d) (3) of Section 7.2 reminds us that the attorney for the child 
still has an obligation to ensure that the child client is heard.  Therefore, 
in those situations where the attorney for the child is authorized to, and 
does, take a legal position contrary to the child’s wishes, the attorney for 
the child must inform the court of those wishes if the child has authorized 
the attorney to disclose them. If the child does not want his or her wishes 
expressed in the courtroom or to the child’s parents, an in camera interview 
gives the child an opportunity to speak directly to the judge.

In summary, therefore, practitioners, judges, and mental health professionals 
must recognize that the attorney for the child is not assigned to determine 
or advocate for the best interests of the child but rather focus on articulating 
the child’s wishes.  The full complement of players – the legal practitioners, 
the Court, and the involved mental health professionals – must each 
assertively play their prescribed role in the adversarial system to assist the 
Court in determining, ensuring, and enforcing the best interests of each 
child.  The attorney for the child will be only one carefully defined, and 
specifically limited, voice, and that voice will generally be focused on the 
child’s expressed wishes. 
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 The Damage to Children’s Health from Divorce 
 Hon. Ellen Gesmer, Supreme Court, New York County, New York

During every divorce action where custody is at issue, I speak to 
the parents and their attorneys about the potential long term 
psychological damage to children from high conflict divorces. I 
was surprised to learn recently about a public health study that 

shows that contentious divorces, and other adverse childhood experiences, 
can also cause long term physical damage. In the CDC-Kaiser Adverse Child 
Experience Study (the ACE Study), 17,000 adults were asked about whether 
they had experienced any of 10 Adverse Childhood Experiences (ACEs) and 
were given a score from 1 – 10. The testers then analyzed the participants’ 
mental and physical health as adults. Not surprisingly, the study found a 
direct correlation between a participant’s ACE score and the likelihood of 
the person experiencing depression and other mental health issues. More 
surprisingly, the study showed a direct correlation between the participant’s 
ACE score and the likelihood of experiencing a large variety of diseases 
in later life, including autoimmune disease, heart disorder, chronic lung 
disease, fractures, cancer, and liver disease, as well as increased mortality 
generally.1 

The original data has spawned more than 70 research papers which in 
turn have spawned more investigations and research. Among the many 
results, some researchers have concluded that children who suffer ACEs 
may have difficulty learning, trusting adults and forming friendships. As 
a consequence, they suffer anxiety, depression and other forms of social, 
emotional and cognitive impairment. They are likely to seek relief by self-
medicating with smoking, drinking, drugs, and other high risk behaviors. 
These activities in turn may cause long term physical problems, such as 
chronic pulmonary disease brought on by smoking; obesity and diabetes 
brought on by overeating; and inflammatory processes from chronic stress.  

While the results are disturbing, the research also shows that the effects of 
adverse childhood experiences can be mitigated by positive experiences 
that help build resilience and protect a child from the effects of trauma.   

Of the ten questions in the ACE study, five focus on personal conditions of 
the child: sexual abuse, physical abuse, emotional abuse, physical neglect 
and emotional neglect. The other five address the child’s household, and 
ask whether there is anyone in the household who is depressed, mentally 
ill or suicidal, abuses alcohol or other substances, has been imprisoned, 
or is divorced; or whether the child’s mother or stepmother is a victim of 
domestic violence. Certainly, all of these conditions occur in divorce cases 
with some frequency. 

This study has vast implications for our work, since how we address these 
issues may affect the mental and physical health of the children of divorce for 
the rest of their lives. In this article, I raise only a few of the many questions 
suggested by the ACE data relevant to our work with the divorcing families. 

Emotional Neglect

The ACE questionnaire asks: “Before your 18th birthday, did you often or 
very often feel that: no one in your family loved you or thought you were 
important or special OR your family didn’t look out for each other, feel close 
to each other, or support each other?” 

In my experience, even well-meaning parents engaged in divorce sometimes 
behave in ways that are likely to make a child feel unimportant or unloved, 
or that send the message to children that their family members do not 
support one another. 

When parents cannot resolve the terms of their separation or divorce, and 
instead litigate those issues, they may become so focused on the process that 
they fail to show their children that they are loved and special.  

In particular, if the parents continue to live together during the divorce 
process, they are unlikely to behave towards each other consistently in a 

1 See, e.g., http://www.acestudy.org; http://acestoohigh.com; and  
 http://www.cdc.gov/violenceprevention/acestudy/index.html.

kind, or even civil manner. This almost certainly conveys to the children 
that their family members do not support each other. Worse still, parents 
may say words to their children that deny the conflict (“mommy’s not mad 
at daddy,” for example) while continuing to engage in hostile behaviors that 
are completely at odds with their verbal communication to the children. 
This is likely to confuse children further, and may make them question their 
own perception of reality.

In  negotiating a parenting plan, parents may not think about structuring 
access in a way that is best for their children but only in ways that are 
‘typical,’ or convenient for them. For example, rather than scheduling access 
in uniform blocks during which all siblings spend time with one parent, it 
may be better for some children, particularly when there is a large age or 
developmental difference among siblings, to set specific times when each 
parent is with only one child, so that the parent will remember to focus on 
what is important or special about that child.  

It may also be important to point out to parents another finding from the 
ACE data: that children may react to the trauma of divorce and related 
events by acting out impulsively, which may be misdiagnosed as ADHD. 
Consequently, addressing their divorce in a calm, cooperative way may also 
mitigate or reduce the likelihood that their children may be erroneously 
diagnosed as having  learning issues, instead of being perceived as reacting 
to their parent’s  separation.

Some might argue that appointing an attorney for a child will make him 
or her feel special and thus mitigate any feeling of emotional neglect 
resulting from the divorce. I would argue the opposite: that appointing an 
attorney for the child results in the child being asked his or her position, 
and thus, implicitly, to take sides. This in turn may make children fear that 
their actions will cause one parent or the other to be angry and not to love 
them. Even before a divorce action is commenced, some children respond 
to the conflict between their parents either by “protecting” the parent they 
perceive  to be  weaker or bullied, or by siding with the parent they perceive 
as stronger by disobeying or freezing out the other parent. Appointing an 
attorney to represent these children may only reinforce the idea that neither 
parent is really capable of making “grown up” decisions, so the child must 
do so. 
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Moreover, the law views the child’s preference as only one among 
many factors, and not a controlling factor. Therefore, from the judicial 
perspective, a child’s views, expressed through the children’s attorney, has 
limited jurisprudential value. On the other hand, a skilled mental health 
professional appointed to conduct a forensic evaluation can report to the 
court (and the parents) not only any particular preference a child may 
express, but the experiences and dynamics underlying the child’s feelings, 
which is generally far more valuable to the court (and to the parents) than 
what a child says to an attorney.

Divorce

The question on the ACE questionnaire is: “Before your 18th birthday, was a 
biological parent ever lost to you because of divorce, abandonment or other 
reason?” 

The focus of this question is not just on whether there was a divorce, but 
whether the child experienced the loss of a parent as a result. We must be 
careful that our actions not make it more likely that a child will lose access 
to a parent during the divorce process. I suggest that, in cases where one 
parent will be the primary physical custodian, it is important as attorneys 
to: 

• Encourage the custodial parent to make sure that the non-custodial 
parent is welcome in child’s life;

• Discourage the non-custodial parent from giving up when it gets tough 
to maintain a relationship with the child living in a different household; 
and

• Convey to both parents that they share a joint responsibility to support 
each child’s relationship with the other parent.

Domestic Violence

The ACE questionnaire asks: Was your mother or stepmother:
Often or very often pushed, grabbed, slapped, or had something thrown at 
her? or Sometimes, often, or very often kicked, bitten, hit with a fist, or hit 
with something hard? or Ever repeatedly hit over at least a few minutes or 
threatened with a gun or knife?

The form of the question reminds us that a child can be deeply affected by 
violence against his or her mother or step mother even if the child does 
not observe the violence, and even if the violent acts do not cause severe 
physical injury. 2

   Mental Illness/Substance Abuse

2 The scope of this brief article does not permit me to address this  
 issue thoroughly.

The ACE study makes clear that it is traumatic for a child to live with a 
parent suffering from mental illness or substance abuse. While this may 
seem obvious, I have observed that the ‘healthy’ parent may be in denial and 
may want to revert to an ‘ordinary’ access schedule as soon as the mentally 
ill or addicted parent shows any sign of recovery or normalcy. Consequently, 
we must be vigilant to structure an access schedule that protects the child. 
At the same time, the access structure must not be so onerous that the 
recovering parent gives up.  

Consequently, access plans for parents struggling with mental illness or 
addiction need to be structured with several possible phases, depending 
on the severity of the mental illness or addiction and the needs of the child:

 Phase I: 
Treatment and monitoring of the addiction/mental illness (by drug  
 or alcohol testing or regular confirmation from a treatment 
provider that the parent is enrolled in and complying with the 
treatment plan), combined with therapeutic access between the 
affected parent and the child, especially if the child is frightened or 
angry because of that parent’s past behaviors; 

 Phase II: 
Continued treatment and a less intense level of testing and/or 
monitoring (for example, less frequent drug or alcohol testing), 
combined with supervised instead of therapeutic visits (in some 
cases, supervision may occur at only pick-ups and drop-offs and a 
portable breathalyzer, such as a Soberlink device, may be installed 
in the non-custodial parent’s vehicle);

 
 Phase III: 

Continued treatment, combined with an even lower level of 
monitoring (such as the use of a Soberlink device, without any 
further testing) and unsupervised visits; 

The ultimate goal should be a normalized schedule and involvement in 
decision making, but with clear provisions for what occurs if the affected 
parent suffers a relapse; these provisions must include that the visitation 
schedule is suspended until the relapsing parent shows that she or he is 
in treatment and, in the case of addiction, has tested negative, at which 
time the visitation schedule returns to an earlier phase, perhaps including 
supervision for a period of time. 

These are very preliminary thoughts on the implications of the ACE study 
for our work; as a community, we need to learn about this research and give 
far more thought to how we can do our work in a way that protects children 
from trauma and all of its life-long consequences.



11 

2016 Volume 1, Issue 1

From the Courtroom to Parenting 
Coordinator’s Office: Bridging the Gap

This article addresses the transition parents undergo when they are 
concluding their divorce litigation and are about to begin parenting 
coordination.   Transitions involve the loss of familiar persons, 
routines, and environments and an adaptation to new, unfamiliar 

ones.   Divorce is a difficult and challenging life transition, made even more 
stressful when it is contested and litigated.  As divorce professionals, we also 
think of transitions when it comes to children traveling from one parent’s 
house to the other.  Within this context, the idea of managing transitions to 
help children feel more secure and less anxious is familiar to us.    We have not 
given sufficient thought to the transition parents make when they leave the 
courtroom and first enter through the door of the parenting coordinator’s 
office.   What changes must they negotiate?  How anxiety-provoking are 
these changes for them?   What can divorce professionals do to increase 
the likelihood that parents will experience a successful transition?  In this 
article I share my thoughts about what it is like for high- conflict parents to 
transition from litigation to parenting coordination and offer suggestions 
for making this transition easier for them.    

A mental health perspective tells us that transitions can be particularly 
challenging for individuals who are prone to high conflict.    High-conflict 
parents become attached to the rules, structure, and drama of the courtroom 
during the one, two, three, or more years they spend in court.  They become 
attached to their attorneys who guide them, hold their hand, and do battle 
for them.  They come to count on the final authority of the judge, a trier of 
fact who cuts through the welter of conflicting claims and allegations and 
renders a clarifying judgment.  They become acculturated to the adversarial 
mind set which is incorporated into the legal system.     The adversarial 
court system both mirrors and magnifies their pre-existing black-and-white 
thinking.   

High-conflict parents may experience that various aspects of the court 
system serve a psychologically containing function for them.   In the same 
way that out-of-control children gain a feeling of security when parents set 
firm limits and establish structured routines, high conflict parents in the 
heat of divorce, experiencing intense, volatile emotions that feel explosive 
to them, may gain a feeling of security from the structure and authority 
of the court.  The court process slows things down, provides strict rules 
and procedures, and has professionals who advocate for parents.   All of 
these help to channel and contain the parents’ white-hot emotions.  Post-
court, the responsibility of containing, channeling, and managing the 
conflict between the parents falls solely on the shoulders of the parenting 

coordinator (PC).  Not surprisingly, parents may feel less secure with the 
parenting coordination process and wonder if the PC can effectively contain 
their rage, emotional pain, and other intense emotions.      

For high-conflict parents deemed in need of parenting coordination, our 
expectation is that the conclusion of litigation will not significantly diminish 
the ongoing intensity of their parenting conflicts.   While the conclusion of 
divorce litigation, whether through settlement or trial, resolves the content 
of the parents’ major disputes over childrearing, for many parents it does 
not change their predominant form of interacting with each other, namely, 
their incessant need to dispute, contest, and work against each other when it 
comes to parenting issues.   In each parent’s mind, the other parent remains 
a threat even after the litigation concludes, but the parent no longer has the 
protections offered by his/her advocate-attorney and the authority of the 
judge.   Adding to the problem, parents often start parenting coordination 
possessing little knowledge of what it is, how it operates, and how it is 
supposed to help.  

The parents are not alone in having reactions to this transition.  It is human 
nature that attorneys, after having invested their considerable skill, time, 
and energy into advocating for their client, become invested in their client’s 
cause and come to share his/her negative view of the other parent.  As a 
result they may feel protective of their client who is starting parenting 
coordination and worry about the client’s ability to advocate effectively for 
him/herself.   Attorneys may be concerned that the PC will be taken in by 
the other parent’s obfuscation or charm or fall prey to the other parent’s 
bullying or manipulation.     They may also have reactions to experiencing a 
loss of influence over what decisions/recommendations the PC makes going 
forward.   These concerns may be somewhat allayed if the attorney knows 
the work of the individual PC and, over time, has gained some trust in her 
judgment.    For judges there is the concern that the parenting coordination 
process will fail, and the parents will end up back in their courtroom.
 
From the standpoint of the PC, beginning parenting coordination is a 
complex process.    There are many tasks to accomplish in a short space of 
time:  establishing a connection with each parent and gaining some initial 
trust (or at least gaining the benefit of the doubt), laying out the policies 
and procedures that will guide the work, learning the relevant facts and 
history of the case, establishing the primary form that the process will 
take (joint meetings, individual meetings, how frequent, in person or via 
telephone, email, etc.), and getting the retainer paid.   While the PC is 
trying to accomplish these several tasks, the parents often begin parenting 
coordination presenting urgent disputes needing the PC’s immediate 
attention.   
 
The high-conflict parents who survive divorce, a custody battle, and a 
forensic evaluation are often resilient in many ways.   They are also sometimes 
highly functioning individuals from a conventional standpoint.   But their 
resilience and high functioning conceal real personality vulnerabilities.   Bill 
Eddy defines the three distinguishing traits of high–conflict individuals as: 
all-or-nothing thinking, unregulated emotions, and extreme behavior.  It 
does not take much to see that these three personality traits are not well 
suited to adapting to new and complicated circumstances (unless that 
circumstance is a “Mad Max”-type post-apocalyptic world in which case 
these traits may be very adaptive).    Parenting coordination is a complex 
circumstance.  It is a hybrid intervention: the PC wears different hats at 
different times.   A parent who is used to the clarity and distinctness of the 
roles in the courtroom may find it confusing that the PC performs the role of 
educator, coach, mediator, and arbitrator at different times and sometimes 
performs more than one role within a single meeting.   Comparing this to 
the courtroom, parents may perceive the PC as encompassing contradictory 
roles, sometimes advocating for his/her position, sometimes advocating 
for the other parent’s position, and, when arbitrating, acting in a judge-
like capacity.   Such a parent may feel bereft of the supportive professionals 
and familiar formalities of the legal system.  They have little experience to 
suggest to them that it is wise for them to trust this new and unfamiliar 
professional working in an unfamiliar context.   
  

Steven Demby Ph.D., Psychologist in Private Practice, Brooklyn, New York
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Bill Eddy suggests that many individuals prone to high conflict suffer 
from insecure attachments experienced during childhood.   As a result, in 
adulthood they find it difficult to have sustained experiences of emotional 
safety within their closest relationships.    Lacking such safety, they develop 
compensatory, defensive strategies to bolster their underlying sense of 
psychological vulnerability.    One such compensatory defense is to be 
found in the passionate sense of conviction and absolute certitude that 
accompanies all-or-nothing thinking.   Such parents are not able to seriously 
consider points of view other than their own since to do so threatens their 
conviction and clarity.   
 
It is from a child experiencing a parent who is able to understand her point 
of view and think empathically about it that the child learns to how to 
understand another person’s point of view.   Lacking this experience, the 
child is at serious risk to grow up to be an adult who does not know how 
to consider the viewpoints of others that differ from his/her own.   This 
makes it difficult for the adult to engage in the give and take 
with a partner that forges emotional bonds durable 
enough to withstand the stresses and challenges 
of life including the stress of raising children.   
High-conflict parents suffer from precisely 
this difficulty in allowing room for there 
to be more than one perspective on 
important parenting issues.  
 
When I am dealing with the anger, 
frustration, and other intense 
emotions I often feel as a PC 
working with these parents, 
it helps me to reflect on these 
possible developmental origins 
of the parents’ difficulties in 
relating to the other parent and 
to me.     I find this understanding 
helps me when I encounter a 
parent acting toward the other 
parent and/or toward me in a 
distrustful, controlling, hostile, 
and/or impervious manner.   As a 
PC, I try to resist the impulse to apply 
a dismissive or pejorative diagnostic 
label on such parents.   What we label as 
“difficult” behavior on the part of a parent 
is always that parent’s maladaptive attempt 
to cope with their anxiety and psychological 
vulnerability.   

These characteristics of parents who are prone to high-conflict lead me to 
assert that such parents experience the transition from the courtroom to 
the PC’s office as a gaping chasm.   They experience an enormous difference 
between the two in regard to the institutional authority invested in each, 
their formality, their rules of procedure, the clarity of roles, and the number 
of professionals involved.   The transition requires parents to make a huge 
shift from an adversarial mind-set to an alternative dispute resolution mind-
set.    It is important to consider in depth how we can help these parents 
bridge this gap. 
 
We need to think about ways we can create links in the minds of parents 
between the courtroom and the PC’s office.   We seek to optimize the odds 
that the parenting coordination process will take root, enabling the parents 
to use it effectively to manage their parenting conflicts and avoid returning 
to court.   In my opinion, the personal touch has an important role to 
play in achieving this goal.   For example, it will help parents if they hear 
their judge, who they have appeared before for so many months and years, 
make a statement recognizing that they are about to make a significant 
transition.   They are saying goodbye to the courtroom and are to about 
to begin managing their parenting disputes in a new process and with a 
new person.   Judges could frame this for parents as a kind of “graduation” 
from the courtroom, a metaphor which captures the unique mixture of 
feelings associated with leaving something familiar behind and beginning 

something new.     It would help for parents to hear the judge, who embodies 
significant authority for them, give his/her endorsement to the parenting 
coordination process.   It would be additionally helpful if the parents hear 
their attorneys also give their endorsement to the process.    When the judge 
and the attorneys give their “blessing” to the parenting coordination process 
in this manner, it creates a link and helps parents to bridge the gap.         
 
What follows are some specific suggestions for what can be done to help 
bridge the gap for high-conflict parents between the courtroom and the 
parenting coordinator’s office.   Some of these suggestions are aspirational 
(and hence difficult to implement) and others are practical (and hence easy 
to implement).  

1) I suggest that judges, in their comments to parents at the conclusion of 
litigation, mark this as a significant occasion, a graduation of sorts, and 
prepare parents for the challenges that lie ahead as they transition from a 

mind-set based in the adversarial process to a mind-set based 
in an alternative dispute resolution process.  

2) I suggest we need to do a better job of 
educating parents about what parenting 

coordination is before they begin the 
process.   Handing them a pamphlet is 

not enough.  Perhaps AFCC-NY can 
develop a video for use in New York 

State which is then made available 
online.  

3) I suggest that it is 
advantageous for the parents 
to have one or more brief 
meetings with the parenting 
coordinator prior to the end 
of their litigation.  This can be 
in the parenting coordinator’s 

office, but it would create an 
even stronger link if the PC 

could come to court once and 
be introduced by the judge and 

attorneys to the parents.     

4) I suggest that the PC be viewed by the 
Court, the attorneys, and the parents as a 

consultant to be utilized in drafting the clause 
in the Divorce Stipulation/Order pertaining to the 

functioning of the parenting coordinator.    For a variety 
of reasons, parenting coordination clauses are sometimes 

written in ways which hamstring the parenting coordination process before 
it even begins.

5) As part of this consultation process, the PC can help the attorneys and 
parents think through important aspects of the framework of the parenting 
coordination process ahead of time.  This should include deciding if the 
process will be confidential or not, if the PC will have the authority to make 
recommendations in case the parents are at an impasse, delineating the 
areas in which the PC can make such recommendations, and specifying 
how the payment for the parenting coordination will be divided between 
the parents.   When these issues are worked out ahead of time, the PC can 
“hit the ground running” in dealing with whatever urgent issue the parents 
are presenting.  

6) I believe it would help these high conflict parents if we had a New York 
State statute pertaining to the role of the parenting coordinator.  This statute 
would formalize the role and authority of the parenting coordinator and 
add legal legitimacy that would give the parents more confidence in the 
containing function of parenting coordination as they transition out of the 
court system.   Parenting coordination legislation has passed in eight states 
and several other states have statutes/rules relating to it.  To me this would 
be a useful area of advocacy for AFCC-NY.    
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(Based on a presentation by the AFCC and AAML on Nov 20, 2015 on 
parents with personality, mental health or substance abuse disorders in 
custody cases) 

More than 10% of American children live with a parent who 
has alcohol problems.1  Illicit drug use is increasing in the 
US, especially among Baby Boomers.2  Moreover, only 
approximately 8% of adults with a substance abuse issue 

receive treatment at a specialized facility.3 

The courts deal with thousands of custody, visitation and neglect cases every 
day.  Judges need help distinguishing cases involving parental mental illness, 
substance abuse and alcohol abuse, from those where a party makes such 
allegations for tactical advantage.  Mental health professionals (MHPs) play 
a key role in separating fact from fiction.  Lawyers use cross examination to 
test if the MHP based the evaluation on valid empirically grounded evidence 
or was, in effect, reaching conclusions based on personal opinion.4  The 
court will also want to know if the MHP relied on published, peer reviewed 
research to support his or her conclusions to confirm that the evaluation is 
based on accepted scientific principles.5 

The Association of Family and Conciliation Courts (AFCC), the American 
Psychological Association, and the American Academy of Child and 
Adolescent Psychiatry among other professional organizations, have issued 
standards and guidelines to assist MHPs in conducting custody and related 
evaluations.  Some of these standards are binding on MHPs and a violation 
can result in professional discipline, while others are aspirational.  Even the 
latter, however, provide helpful guidance to the MHP and the court.

For a custody evaluation to be useful to the court and withstand cross 
examination, it must focus on the psychological characteristics of the 
parents having to do with parenting skills and abilities.6 The MHP should be 
careful in ordering and using psychological testing unless these instruments 
are specifically designed for custody cases.  Tests that are not created to 
assess parenting may still be useful.   For instance, the MMPI-2 assesses the 
possible presence of psychopathology.  While the MMPI-2 does not directly 
bear on parenting, it may still be relevant in a custody case, because the 
presence of mental illness may affect one’s capacity to parent.  The evaluation 
must also be balanced-- meaning appropriate, if not equal, time is devoted 
to each party and his and her witnesses and documents.7  Any imbalance 
will be construed by the party who dislikes the report as evidence of bias or 
favoritism, or just inadequacy of the evaluation.

The MHP should be careful when incorporating labels or diagnoses from 
1  “Drug Facts:  Nationwide Trends” issued by National Institute on  
 Drug Abuse (revised 2015)

)
2  “Alcohol Facts and Statistics” issued by National Institute on  
 Alcohol Abuse and Alcoholism (March 2015). 

3 “Drug Facts:  Nationwide Trends” issued by National Institute on  
 Drug Abuse (revised 2015).

4 AFCC Model Standards of Practice For Child Custody Evaluation  
 Standard, Standard 5.6.

5 AFCC Model Standards of Practice For Child Custody Evaluation  
 Standard, Standard 4.6(b).

6 Guidelines For Child Custody Evaluations in Family Law   
 Proceedings, Guideline 3 (American Psychologic Association  
 2010).

7 AFCC Model Standards of Practice For Child Custody Evaluation  
 Standard, Standards 5.5(a) and (b).

the Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition 
(DSM5) because the purpose of the evaluation is to assist the court in its 
determination of custody and access issues, not to make a fully vetted clinical 
diagnosis.  Such caution is necessary because there are significant disputes 
in the profession and the courts about some of the diagnoses in the DSM5.  

The issue of disputes over diagnoses in the DSM5 frequently presents in NY 
courts in Article 10 proceedings involving sexual offenders at the end of their 
prison sentences.  If, after a jury trial, the offender is found to suffer from one 
or more of certain mental illnesses having to do with sexual misconduct, he 
may be confined indefinitely for treatment.  Some lower courts have used the 
DSM diagnoses related to sex offenders as a basis to continue confinement8 
but at least one appellate court recently remanded the case for a hearing 
to determine if the diagnoses have achieved general acceptance in the 
psychiatric and psychological communities.9  The defendant’s lawyers in the 
hearing to be conducted pursuant to the appellate decision hearing can be 
expected to aggressively challenge on cross examination the validity of the 
DSM diagnoses on which continued confinement was premised.  The legal 
issue here would likely be applicable in a custody case in which a parent 

was accused of sexual offenses.  The question of whether a particular 
diagnosis is accepted as scientifically based and, therefore, reliable is not 
necessarily limited to Article 10 proceedings. 

It is critical that the MHP corroborate his or her findings by using collateral 
sources -- generally witnesses suggested by each party, medical records, and 
court records and orders.10  Failure to take appropriate steps to corroborate 
8 State v. Daryl W., N.Y.L.J., Nov. 3, 2015 (Sup. Ct., Dutchess Co.).

9 State v. Richard S. (Anonymous), N.Y.L.J., Nov. 16, 2015 (Sup. Ct.,  
 Queens Co.).

10 AFCC Model Standards of Practice For Child Custody Evaluation  
 Standard, Standards 11.1 and 11.2.

Crossroads in Court:  Two professions set out to help 
children in family crisis.  How does cross examination 

allow either profession to succeed? 
Norman Heller, Esq., Blank Rome LLP, New York, New York
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allegations of a party can present major difficulties 
for the MHP when the 
report is challenged at trial on cross examination.  
Although the MHP may properly rely on hearsay 
in preparing the evaluation, the report must be 
founded on non-hearsay, admissible evidence.  
Although beyond the scope of this article, both 
MHPs and attorneys should be familiar with 
recent case law concerning the use of hearsay in 
forensic evaluations and at trial. 11

In one recent case, the wife had a serious drug 
problem.12  She was also arrested 8 times for 
violating an order of protection.  Although the 
husband previously abused drugs, he maintained 
his sobriety during the case.  The custody evaluator 
testified that he was unaware of the wife’s positive 
drug tests or criminal charges, all of which 
occurred during the litigation.  His report was 
rendered useless because of these critical lapses 
in his knowledge of fundamental information
about the wife’s misconduct.  One can imagine 
the MHP’s discomfort as the cross examination 
elicited these shortcomings one by one.

One method used by MHPs to corroborate 
important facts is to talk with a party’s treating 
physicians, including his or her psychologist 
or psychiatrist.  Care should be taken by the 
custody evaluator since such a party’s MHP may 
be biased about his or her client and perhaps 
more likely to believe information he or she has 
relied upon during treatment of the client.  The 
evaluating MHP should take steps to confirm, if 
possible, any factual allegations about the other 

11 State v. Floyd Y., 22 N.Y.3d 95, 979   
 N.Y.S.2d 240 (2013).
12 CM v. CM, 47 Misc.2d 1210(A) (Sup. Ct.,  
 Richmond Co. 2015).

party upon which the treating MHP has relied. 

The custody evaluation report may sometimes be 
subject to attack through no fault of the MHP.  It 
is not uncommon for a substantial period of time 
to elapse between the issuance of the report and 
the commencement of trial, or even if the trial has 
begun, when the MHP is finally called to testify.  
In Noonan v Noonan, the appellate court reversed 
the lower court’s custody order because the wife 
abstained from drug use for 2 ½ years as of the 
date of trial, and the forensic report was more 
than two years old.13  It is not the province of the 
MHP to update the report.  Where a substantial 
time period has elapsed since the report was 
issued, either the parties or the court should 
consider updating the report so the most current 
information is available to be considered.  When 
it comes to the custody of children, courts are 
anxious to use the best, most recent information 
so the children’s interests can be protected.

A MHP can also be asked to perform a peer review 
of a custody evaluation report.  A proper peer 
review is limited in scope and does not involve 
making independent findings or consideration of 
evidence not presented to the evaluating MHP.  
Should the MHP doing a peer review exceed 
appropriate boundaries, cross examination will 
likely expose the MHP to criticism.  

One final word of advice for attorneys who handle 
custody cases and for MHPs who advise patients 
involved in such cases.  Their client’s behavior in 
court observed by the judge is a factor the court 
can consider in evaluating the case.  If the client 
acts out, tries to aggressively interfere with his 

13 Noonan v. Noonan, 109 A.D.3d 827, 971  
 N.Y.S.2d 158 (2d Dep’t 2013).

or her attorney’s conduct of the case, or exhibits 
other unfortunate conduct, the court may be 
inclined to conclude that if they act this way in 
the courtroom under the watchful eye of the trial 
judge, then most likely they are very difficult 
at home where they are unconstrained by any 
authority to control their actions.14 

In a contested custody case -- especially one 
involving issues of mental illness or alcohol 
or substance abuse -- the MHP likely sees his 
or her role as providing helpful analysis and 
recommendations to the court so that the children 
are placed with the parent and under conditions 
most suited to protect them from harm and 
provide the best living arrangements.  For the 
attorney in such a case whose client is disfavored 
in the custody evaluation, the objective is to use 
cross examination to discredit the report, and 
possibly the MHP, so the client is rehabilitated or 
the other parent is made out to be equally or even 
more unfit.  Ultimately, the burden falls on busy 
judges to make these hard but fundamentally 
important decisions.

14 In re Kira J, 85 A.D.3d 1030, 925 N.Y.S.2d  
 854 (2d Dep’t 2011).
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Congratulations 
Marly Gonzalez, Esq.,   
from Lawyers for Children, 
Awarded the second annual 

AFCC-NY Leonard Florescue 
scholarship to attend the 53rd 

AFCC Annual Conference 
in Seattle. The first award 

went to Natasha Wollaston-
Stewart, LMSW, Esq., from The 

Children’s Law Center.
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